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Abstract

Rejoinder to Guenzl on Theft and the Return of Private Property

Suppose A is the rightful owner of some property, B steals if from him, and C, in turn, relieves B
of his ill-gotten gains. What next? Under just law, must C return the item to A? If not, is C guilty of

a crime? If C does return this resource to its initial (rightful?) owner, does A owe C a percentage of its
value, as under salvage law? These are some of the questions to be wrestled with in the present paper.

l. Introduction

Lest I be accused of false advertising in my choice of title of this paper, let
me begin with a clarification. Guenzl (2016)' is concerned almost entirely with
the immigration debate, one to which I have contributed my fair share.> And,
indeed, Guenzl does launch a scathing critique of my work. But, not on immi-
gration, a topic on which he and I largely, no, fully, agree. Instead, in an article
mainly concerned with the rights of international travelers, Guenzl yet finds
space to criticize my publications on a very different subject, the return of stolen
property to its rightful owner. Hence, the divergence between the title of the

I All references to this author will be to this one paper of his.
2 See Block and Callahan 2003; Gregory and Block 2007.
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present paper, which faithfully depicts Guenzl’s challenge to me, and the title of
his own paper, which does not at all.3

I welcome Guenzl to the libertarian debate on immigration (and justice in the
return of stolen property). He offers new insights to the analysis of this complex
subject and thereby makes an important contribution to it. However, while [ am
in full agreement with everything he writes on immigration, I must part company
with him on that part of his paper critically directed at my own treatment of the re-
turn of stolen property. In section II, I deal with his claim that my publications are
not internally consistent with each other. The gist of section III is to comment on
Guenzl’s section, “No man’s land”. Section IV deals with several errors made by
our author in his otherwise excellent critique of Hoppe on immigration. Section V
is my attempt to wrestle with objections he launches at my views on Ragnar Danne-
skjold, (Rand 1957) and his dealings with robbers. We conclude in section VI.

ll. Inconsistency

What is Guenzl’s claim that I am guilty of logical inconsistency? First, he main-
tains that in my view, public property is unowned. And, indeed, he is correct in
this contention. I most certainly did say what he quotes me as saying (Block 1998,
pp. 180-181; Gregory and Block 2007, p. 35) in this regard. Second, he cites me
(2011, pp. 605-618) as writing that it is owned. Again, I have no objection to what
he attributes to me; his assessment is entirely accurate. How can these seeming-
ly contradictory sets of statements of mine be reconciled? Simple. Sometimes
I discuss de jure and at other times, in other contexts, de facto claims; upon some
occasions I deliberate upon what is, as a matter of fact, and on yet in others, on
what should be.* Never the twain shall meet. Never the twain are even in the same
universe of discourse. Therefore, never the twain can possibly contradict one an-
other. My views on these matters, consistent over many years through many, many
publications, is that governments do indeed own property such as farms and fields,
bridges and cars, ships and sealing wax. They own it in the sense that they can
use it as they wish, and can legally prevent others from doing with these proper-
ties anything they themselves oppose.® This applies to land untouched by human

3 If Guenzl were concerned with false advertising, he might have included not only immigra-
tion in the title of his own paper, but also the issue on which he criticizes me, namely, return of stolen
property. Or, he might have written two separate papers, one on each of these topics.

4 At least in terms of what I consider proper libertarian law.

5 States Malcolm (1958, pp. 31-32) of his teacher and mentor Ludwig Wittgenstein: “On one
walk he ‘gave’ to me each tree that we passed, with the reservation that I was not to cut it down or
do anything to it, or prevent the previous owners from doing anything to it: with those reservations
it was henceforth mine.”
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hands,’ acreage seized by the state from rightful owners’ and resources purchased
by government through voluntary sales to it, but with money mulcted from tax-
payers coercively. How much land should the government own? No one single
solitary square inch of it; indeed, the entire enterprise is an illicit one based on
its initiation of aggression against innocent people. But the state indeed actually
owns vast amounts of land and other resources, de facto. And it is the owner of the
same amount de jure, based on its own laws. However, it is the proprietor of none
at all de jure, from a libertarian point of view. Of course the taxpayer is the rightful
owner of these properties that have been stolen from him, as are the homestead-
ing victims of eminent domain, or those who purchased these resources through
legitimate means; this is, in contrast, a normative statement. Of course, also, and
non-contradictorily, these properties are unowned, in the very different sense that
their present actual owner is not entitled to them. And, then, there are untouched
areas of the wilderness improperly claimed by the state, but are now unowned,
and will only come into ownership when, finally, they are homesteaded.

Is it not true that “... public libraries ... are akin® to an unowned good” in the
sense that the government, their claimant, does not have proper title to them? Is it
not true “that the hapless taxpayers, and those victimized by eminent domain to
build them, are instead the de jure owners of the roads, at least from a libertarian
perspective”? I cannot see my way clear to viewing these two statements as con-
tradicting one another.

Nothing daunted, Guenzl sees a second set of logical contradictions, courtesy
of the present author. He avers “Block’s version of the PP ownership theory may
be different from the one articulated by Hoppe and Kinsella. Sometimes Block
explicitly characterizes public property as having been stolen from taxpayers,
whereas at other times he takes the same line as Hoppe and Kinsella, who seem
more disposed to say that it is the funds used by the state to finance its claim to
public property that have been stolen, and that this income theft somehow leads
to the taxpayers being the legitimate owners of such property. In the end, all three
agree that the taxpayers are the rightful owners of public property.” When offered
the choice between vanilla and chocolate ice cream, | invariably reply, “both”.
I say the same thing now, in the present context. Sometimes public property is
stolen by government from the owners, directly. On other occasions, it is pur-
chased with money robbed by them through taxation. Again, I plead not guilty to
the charge of logical inconsistency.

6 Or feet. For example, parts of the Rocky Mountains, much of Alaska.

7 For example, through eminent domain or Civil Asset Forfeiture. See on this: Rothschild and
Block 2016; Baicker and Jacobson 2007; Chi 2002; Doyle 2008; Moores 2009; Naylor 2000; Pimen-
tel 2012; Rulli 2001; Warchol and Johnson 1996; Williams, Holcomb and Kovandzic 2010, 2011.

8 Does not this one word, “akin”, alone, absolve me from any accusation of contradicting
myself?
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Ill. No man’s land

Our author starts off this section of his paper with the claim that “... neither can
the taxpayers be forced to accept state-claimed land as their only restitution. The
taxpayers have been deprived of a liquid asset, and it would seem incongruous
to claim their only solution is to take possession of an illiquid asset. Imagine if
the stolen income had been used to purchase some unusable objects; would we
say the taxpayers’ only recourse is to take possession of these worthless items?”
And of course he is correct in this claim. But no libertarian to my knowledge ever
denied this. Yes, libertarian punishment theory® asserts that as a first step, exactly
what was stolen from the victim should be returned to him.!° If land, then that
very specific bit of terrain. If the liquid asset money, then that precise amount of
funds.!! However, if financial assets were taken, and cannot be returned, and land
was purchased with these resources, it seems not unreasonable to compensate the
victim with that acreage, certainly in lieu of nothing at all.

IV. Other errors

I am in general agreement with Guenzl’s critique of Hoppe on immigration. In-
deed, I have published more than a few statements in support of the libertarian
case for open borders.!? However, in making his excellent rebuttal, Guenzl enters
into several thickets, and I shall attempt to rescue him from them. For example,
this author mentions that every member of the East German society contributed at
least something to its well-being, such as it was: “It seems manifestly inaccurate
to say that the citizen of a socialist state, who is in effect completely enslaved to
the state, has ‘contributed literally nothing’ to the state’s seizure and continued
occupation of state-claimed land. By what means could the state identify, gain
access to, take control of, and maintain and use this property other than through
the expropriated labor and/or income of the general citizenry?” But what about
a severely mentally handicapped person, maybe even one so physically afflicted?

9 Barnett 1977; Barnett and Hagel 1977; Block, Block, Barnett and Callahan 2005; Gregory
and Block 2007; Kinsella 1996; Morris 1968; Nozick 1981, pp. 363—373; Olson 1979; Rothbard
1998, p. 88; Whitehead and Block 2003. In the view of Rothbard (1998, p. 88, ft. 6): “It should be
evident that our theory of proportional punishment—that people may be punished by losing their
rights to the extent that they have invaded the rights of others—is frankly a retributive theory of
punishment, a ‘tooth (or two teeth) for a tooth’ theory. Retribution is in bad repute among philoso-
phers, who generally dismiss the concept quickly as ‘primitive’ or ‘barbaric’ and then race on to
a discussion of the two other major theories of punishment: deterrence and rehabilitation. But sim-
ply to dismiss a concept as ‘barbaric’ can hardly suffice; after all, it is possible that in this case, the
‘barbarians’ hit on a concept that was superior to the more modern creeds.”

10 1f at all possible.
11 'With due consideration given to payments based on the interest rate.
12 See fn. 2, supra.
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Or consider a bum, a ne’er do well, a drunkard. Were there no such persons in East
Germany? Did the government there succeed in creating Communist Man, not
subject to any of these characteristics? Of course not. So it would appear that at
least some denizens of this country did not contribute, positively, to its wellbeing.
One point for Hoppe, not Guenzl.

Next, our author states: “Much of the writing in this debate simply assumes
the PP ownership theory without laying out the principles underpinning it. The
answer to this question that accords with Rothbardian property rights principles is
that neither the state nor the taxpayers, and potentially no one, owns state-claimed
land.”!3 But are we talking normative or positive here? It makes a huge difference.
It would be a strange situation where literally no one owned, was able to use,
“state-claimed” land. No one would have any use for the roads, streets and high-
ways? If so, would not most of the population die in short order? Surely, Guenzl
is not asserting that no one has a right to take over property claimed by the state.
He is a staunch libertarian, and we are the victims, after all.

Another awkwardness concerns this offering of his: “The only way I can see
of validating the PP ownership theory is through the idea that (some) taxpayers
might consent to their income being used to finance the homesteading of state-
claimed land. However, we cannot assume all taxpayers would consent...” This
sounds as if, if not quite, Guenzl is applauding citizens who donate money to the
government. Perish the thought. If true, and I cannot believe that this is his actual
viewpoint, it would run counter to the traditional libertarian perspective of consid-
ering such people as criminals. After all, the government is itself an illicit norgan-
ization.'* Thus, anyone who aids and abets it falls under that rubric too. When the
libertarian Nuremberg trials occur, such folk will be in the dock. It is also difficult
to credit Guenzl’s conclusions from these remarks of his: “... taxpayers do not
legitimately own state-claimed land.” If the taxpayers'® do not, who, pray tell,
does? Are these lands to lie fallow forevermore?

13 Footnote omitted. According to Guenzl, “...the legitimate owners of public property are
those taxpayers whose income or wealth (hereafter, ‘income’) was expropriated by the state to fund
the state’s control of such property (what I will call the ‘PP ownership theory’)”.

14 In the view of Rothbard (1973, emphasis added by present author) “For centuries, the State
(or more strictly, individuals acting in their roles as ‘members of the government’) has cloaked its
criminal activity in high-sounding rhetoric. For centuries the State has committed mass murder and
called it ‘war’; then ennobled the mass slaughter that ‘war’ involves. For centuries the State has
enslaved people into its armed battalions and called it ‘conscription’ in the ‘national service.” For
centuries the State has robbed people at bayonet point and called it ‘taxation.” In fact, if you wish to
know how libertarians regard the State and any of its acts, simply think of the State as a criminal
band, and all of the libertarian attitudes will logically fall into place”.

15 Or future homesteaders.
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V. Ragnar

We now arrive at Guenzl’s main criticism of me. He objects to my use of the
fictional character, Ragnar Danneskjold,!® brought to us in Rand’s (1957) mag-
nificent novel. In this scenario, A is the rightful owner of some property. B, the
government, steals it from A. C, our hero, Ragnar, relieves B of his ill-gotten
gains. Ideally, and simply, Guenzl and I would both agree, C should then return
the resource to A. So far so good. But, suppose Ragnar declines to do so. Is this is
a better or worse situation from the libertarian point of view? Clearly, better. For
without Ragnar, B would keep what he stole from A and that would be the end of
the story. At least, it cannot be denied, this liberator of the good, transferring it
from A to C, makes things far more interesting.

What is Guenzl’s “refutation” of my defense of Ragnar keeping A’s prop-
erty? He writes (footnote omitted): “...libertarians recognize only three ways to
legitimately come to possess property—namely, homesteading, voluntary trans-
fer, and the exercise of remedial rights. In Block’s example, C has not home-
steaded previously unowned property, has not received it from A in a voluntary
transfer, and has not been wronged and thus has no remedial rights. Therefore,
C’s possession is illegitimate. I agree with Block that C cannot be deemed a thief,
but that is not the end of the matter. Rothbard (1982) has argued, convincingly
in my view, that a libertarian legal regime would recognize the tort of trespass,
which is how I would characterize C’s possession of A’s property in the present
case. According to Rothbard (1982, p. 82), a trespass is a ‘visible and tangible
or “sensible” invasion, which interferes with possession and use of the property.’
Hence I believe that the liberator theory is at odds with Rothbardian property
rights principles, and, as such, it cannot be a sound basis on which to ground
a libertarian ‘open borders’ argument.”

There are problems here. I concocted the Ragnar scenario in order to respond
to a very powerful critique of libertarianism. This was the claim that many if not
all supporters of this philosophy are hypocrites since a goodly few work for the
state, for example, teach at a public university. Or, virtually all of us benefit from
its largesse in any number of ways, such as by using its subsidized post office,
or traveling on its roads streets and highways, enacting business with its curren-
cy, or visiting its libraries and museums; this applies, even, to our eating food,
wearing clothes, the raw materials of which are subsidized by the government.
Why hypocrisy? It is because all of these things are given to C, the libertarians, by
B, the state, and where did that institution get them, or the money to manufacture
them? From A, the taxpayer. Of course, libertarians, too are taxpayers, but, still,
if they benefit from the government to a greater degree than they pay into it, as

16 Block 2004, 2007, 2011A, 2011B; Block and Arakaky 2008; Block and Barnett 2008;
D’Amico and Block 2007.

Ekonomia — Wroclaw Economic Review 23/2 (2017)
© for this edition by CNS



Rejoinder to Guenzl on Theft and the Return of Private Property 41

would be the case, for example, for a professor at a public university, then they are
in effect stealing, on a net basis, from the As who pay more than they receive.!”
Without a Ragnar who can obviate this criticism, how can libertarians defend
themselves? Guenzl vouchsafes us no answer. This is not an utter annihilation of
his position, but it leaves it in an awkward, anti-libertarian stance. Can this author
assert unambiguously that he does not benefit on a net basis from the government?
If not, he, too, must join the rest of us hypocritical libertarians.

Then there is the case of salvage at sea. A’s ship capsizes and sinks to the
ocean floor. A escapes in a row boat. C comes along,'® rescues this sunken treas-
ure, and brings it to shore. If he keeps it, in Guenzl’s view, he is a trespasser.
C must return the ship to A, holus-bolus. But a series of salvage findings by
natural law (e.g. libertarian) courts, have decided otherwise: A and C must split
the value of the ship, typically roughly two thirds for the former, one third for
the latter.!” That is to say, if we extrapolate from this example, our Ragnar may
retain 33% of what he liberates from the state; as for the rest, the burden of proof
must rest with any A who claims more from Ragnar than that; he must demon-
strate that he make his approach with fully clean hands; that is to say, the critic
of libertarianism on these grounds, A must prove that he is a net tax payer, not
receiver, in Calhounian terms.

Guenzl claims that according to Rothbard there are only three legitimate
claims to proper ownership: homesteading, voluntary transfer and remedial rights,
and that this should be definitive. One problem with this is that it is he, Guenzl,
not Rothbard, who employs the “only”. But suppose that the latter buys into this
notion. Guenzl!’s use of such a claim would veer dangerously close to an argument
from authority. Rothbard (hypothetically) says this, therefore it is correct? Not so,
not so. Perhaps Rothbard in this case overlooked a fourth justification, liberating
from a thief. Guenzl!’s reliance on Rothbard as an authority comes with particular
ill-grace since he himself rejects the latter’s more mature views on open borders:
Guenzl agrees with me, not Rothbard, on this matter (Block 2011A).

Consider one last example. A freedom fighter (C) breaks into a Nazi (B) gar-
age, and is about to torch some of the vehicles parked within. Along comes the
rightful owner (A) of one of them, a jeep, and protests C’s act, saying that he, A,
is the rightful owner of the automobile, and forbids C from destroying it. Guenzl,
if I read him correctly, would support A in this matter. Here, it is not as if A him-
self can drive out of the garage with his own property. No, no, no, it stays in Nazi
hands, there to continue perpetrating evil. My point is that A, in opposing C, is
aiding and abetting B. A’s position as an innocent bystander, as a rightful owner,
is thereby fatally compromised. And, Guenzl’s argument, along with him.

17 For this way of looking at the matter, see Calhoun (1953).
18 T am reserving “B” for the bad guy, government.
19° Anderson 1993; Doane 2013; Kinsella 2010; Lipka 1970; Wilder 2000.
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VI. Conclusion

Despite the foregoing criticisms, I regard Guenzl’s contribution as by far a very
positive one. His critique of the views of Rothbard, Hoppe and Kinsella on immi-
gration are very welcome, since these three are towering giants of the libertarian
movement, and they are very much mistaken on this one issue, immigration.
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