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c@ﬁ?egEE&faﬁ all tlmes,* £§§§,48,345,
" T k “ (; i

\ . ;! : : S
2“%&@& Lle &aroaéw progepGWuka gmiang bremienia punktn o zwy-
czajy W jezyku sn~ielskim de s®intérnational custom, recogni~ ¥
tidn of a.common pradtice accepted as law® Osiatedznie jed-

A,

nak pozostawicno tekst uchwalony przez Komitet, League of

Documents

1y L . X . . "’.; .
,ﬂﬁﬁﬁ@gﬁ#ﬁﬂxﬂg@ﬁﬁt,ﬁ@ﬁ?ﬁ ﬁﬁ;Tu@erngtioﬁslan“”

’Qonacrnjak the acticn ‘talked- Lw the Councilk of the. League @ﬁ

Naiionu mﬁder Article>lﬂ ot Lhe Ccveqant an& th@ adeptien o

mbly of 1 e § xatute of the Pffmnmeni chrt S.4h,
A '@aj 141‘




21asingolare? a dir pogo, ¥ la formulezione del n,2 dell” art.

38 dello Statuto della Corte permanente di giugtizis interna-
Zionalg/gna/gchevparla.della conguetudine come "prove di,una
pratica generale accettata come diritto che constituisce la

consuetudinel" D, Anzilotti,Corso di diritto internazionale,
1 : . \

Volume primosIntroduzione « Teoris generali. wdeII}igRomax v

1928,6,99. Zdaniem Borcharda "the wording of the paragraph
is most ambiguous, It Woﬁld”&mmmEmmmm have been better to

stop with the.words "international custom®, without endeavo-
J /

ring to explain its nature or source,* E, Borchard, The, Theo~

1

ry and Sonrces of Internatlona1 Law, Recueml d ‘études sur les

sources du droit en 17Honneur de Fr%nrb;s Géay $.,I11T,8,347;

zob, takze G, Fﬂtémaur¢cu§ Scome Pﬂoblunhqs 173,

|

22] Malkows ki POdI@“Zﬂlk prawe nmiedzynarodowego, Warszawa 7948

&.12: zob,takze MHS@renSen Les sources,s.B84; Ch.Rousseau,

woik o

Priuc;pes généraux du droit internationsl publl Paris 1944$7
8 52%

23uy ubheading (b) of Article 38/. ./was not very happily wor-
ded, It would be better to say "international practice, as

evidénce of a penersl!practice ete," YILC 1950,t.1,8.4.

24u1¢ ‘15 essential not to be mislead by the faulty déﬁftsmaﬁh
ship which is responsible for the somewhat unhappy formula-
$ion -of this cléuse, In the first place, iﬁternational.cusﬁqmg
as used in this subyparagraph, meahis interhational customary
law, Secondly, tue Court does not apply international custom
din this sensg'bedauge it is evidence of a general,practige

-ggcegt@d as law The position is reverse. A general practice’
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accepied as law is the test, by which it must ascertained

* . i .
whethel, in any particular case, gn alleged rule guelifies as

an actuak rnle of international customary law/ ,/® G Schwar

o~

N
zenberger International Law, s.39;zo0b,takze T, Gikl, Lhe Tegs
" = - o » K \ i L (o i

Character, s,76; I.Gould, dn Intrpduction to International Law
s . AEA L1 : S

New York 1857,8.137;1. MacGibbon, -Customary I‘nvte_:rnafti‘qrial Law
5,125, "

25, N A g -

“nIn our; epinion Article 38/, ./ defines a customary norm of
internationsl Jaw fﬁrst of all as evidence of a génersal prac»

tiece. But trig general practice is not sufflclent to create 8

customary ntrm, The general practice; or rather & rule' of co
Jduct which i8 a produet of this practjce, becomes a customary
norm/.../if it has been accepted. "G, Tunkin, Co-existence,

S,/ W 12"’13 o

)

wego, Ujgcie ich w punkeie b jéest weale szczeéliwe "I, Ebrllch

§

Prawo ,§ 2324y 2ob, ICT Reports 1950 8,276~277,

27w

séﬁ?olbgiquement et historiguement, ‘¢ ‘est 1l inverse gmh
qui est vrals, cex/,../c’est la pratique qui apporte la démo
stration de la coutume, Mais, formellement, la coutume une

fois constitude, présuppose et,par conséquent, atteste la pr

tigue qui lui sett de base, " éhgde’Visscher Cours générdl

de principes de droit international. pub]ic RCADI, t 86(19J4-w
"‘II.)»gﬁ'v 4753
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QBH'Kalsen,ggéorie 8. 259—260; P, Guggenheim, Llxaité t'I 8,455
Loyterpacht nawiq.zu:je:c do pw;kw l(b) wreos stwierq:aaa”na eou-
time né*crée pas le droit'za coutume ‘est la pratique actuelle

romdziak I

~gul se confozme ou obéit & -oe qui. est,ﬁéah e droit,n H.Lauter~¢
pacht, .Ré les générales du droit de la paix,RCADI,%,62(1937- |
,IV) é 158 Zob tak%é M.Sgrensen, Erine%ges de.d droit 1nterg§tio -
nal,RCADI;t.1Q1(1960~III),3,55. Wydajexsiqfdednak, 2e wpiyw
tendenc ji ngturaiistyéanyoh-dotycay raczej punktu 1l(e) art.38;

TR R —

3QRL§MCQur“ﬁ*agjam§is;dana~sa pratigué attaché une importance
décisive aux teérmes de la stipulation,® M,Sdrensen, Les Sources,
. b f 3 N ’

Orzecmnictwo Statepo Lrybunaiu Sprawiediiwbéci Migdzynarodowe j
iﬁMi@&zyﬁafbdsWeﬂo-%rybunalu Sprawiediiwqédif@dtraktowanaflgcém

. niejako ‘jedng ¢aioss pod WSpéin@ naéwa."oi%eaznictwofﬁrybue
nau®, / o

2700, Rosdstat 28m, IV

EE . . R & o
%33“T%e Colombian Government must prove“tbat the rule invceked by
J:
,/it is in dccordamce with g constant and uniform usage practi-

eed by the Statesvln.gdestion and that tiiis usage is the ex-

)
préééion\oﬁ é“righ%,a$upartaining»to the btata granﬁing asxlum

and_d duty incumbent -on'the ‘territorial State This follows
Prom Aruicle 38 of the Statate of the Court, which refers to
prantice acceh«

~

[ L ;|
ted os law ® ICGJ Reports 1950,8,276~277 (podkveslenis K.W,)

: . ~ Y ' & S - ’ . ) '
interaational. custon Mag evidence of ‘a seneral
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\ * £ L > > 4 - . -
Shn ..+t 18 not possible to discern in all this any constant

aadﬁnaifbxm~usage,\accepted ag_law," Ibid.,s.277 {po@kreéien

35 RS ‘
“CICT Keports 1952, s,200, <
36

Zob.nited s,044 i nabti

3Tune Coqxg/,imfﬁb@éludes tﬁst/,,‘/%héra%existed}.‘,/a constan
-and’ uniform practice pllowing free passage -between Daman and
the enclaves/..,/The Court .is ,in;view of all circumstances
of the case,.satigfged~%hat tkat practice was accepteaxasyiéw
by the Parties and bas rFiven rise to & right and a correlati

obligation,” Ibid; 1960,s.40, -

|
%B“Internatianal law roverrs relations between indepenedent St
tes, The rules of law/binding uponrétates,ﬁiereforg emanate
from their own will a§ expsessed in ‘conventions by asag§s4gé
neyally accepted as expressing principles of law and estgbii
shed in order To reﬂulate.the<ré1ﬁtionsfbethenwth05e_;o»exi
ting independent communities. or” with ‘. viéw to the achievenen

of common aims,®.PCIJ Series A lo,s;is’(przek&adwwg,ﬁfEhrlié

ff:’rawfo., S'. 7& )

39“only=if such gbstention were based on/;../being conscious o
“having a duty to abstain wouliiif;be>pqs§ible to speak of»a@-
international custom.® PCIJ Seriés A 10,s,28, ) '

N =

4QIbid.;g,29§ zob;PfGﬁggeqheim,Traifé,ﬂ.I,3.473 zob,takie nized .
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41Niekiedy, Jak sie zdaje, zbyt duie zasczenle prazypisuje sie

w nauce opiniom odrebnym i indywldiualnym przes przytaczaniéf

: L L ! N ' . a0 . o ‘
ich na réwni z samymi orzeczeniam) bgdZ w oderwaniu.-od nichy

gy w xggc@ywisto§ci znaczenile tydh opinii gasf g¥dwnie pomé
nicze, A wi¢e jezeli opinia, zwla220za sedzieso strony przegy
Wajacej'sgér{ pQﬁwierdza_peﬁien roglgd Trybunaiu, stanowi to
powazne Wzmoénienie stusznodci tero poglg&u,'Odwrothie, gdy
opinia cdrgbna'zawiera,poglqd odmienny od poglsgdu wigkszodcl
a@dgiéwa Jest to tylko dowodem, ze Trybunék zajgt swoje stan
wisko wyragnié wbrew pogladom niektérych sedzidw, W tym osta
nim wypadku nie mozna méwié o wzmocnieniu Stanpwiska zaj@teg,
przes Eiybinakf lecz usuniecin watpliwogei co do argumentdw, k&

; rych Trybinak nie przy jak, )
'Praywigzywanie zbyt duszej wacl do tego rodzaju opinii w'od
waniu od konkrptunero stanu faktycznego, tj.traktowanie ich
na réwniﬁzﬁpogiadami pisarzy, wyd;je-sie/niesluSZne takze 1
tego yb%odqi e opigge te sg wydawane z myélsg o Fonkretnym~
ﬁrzypaqu} ktﬁrym dany'5qdzia m@mﬁ$ nawet mimo ﬁolif moze b
zasugerowsny. Uwaga ta stosuje Qiq_éczywiédie w jeszmeze wiek
kszym stopnid do opinii przedstawicieli i doradcéw~sp%on 5
ﬁggﬁ, ZWRLYWSZY gléWny cel niniejsze] pracy, tego roﬁzajuihi
glfdy begde przytaczane tylko wyjgtkowo
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@ fins 2l i Lea S ! 5 A A ek L
4j¥%ﬁls principle/Mcan be overriden by some -gonventioni®o the

cantrary effect of by some exception penermlly and gver tadi
' ; : o T

tly recornized by Ainternational law.* PCIJ Sexles Eﬁlﬁ,ﬂw3§

&3"In reality the inymsau%ee of ;nﬁergatxon%l lew s the con

sus omuium, Wherever it eppedrs that all nations constitut
N i .;‘:4 /' H N | B
the international community are in.agreement as regards acce

tance or the application in the mutusl relations of a-spec:
rule of ‘conduct, this rule becomes part of ‘international lav

Ibid,, &, 43=44,

apyese different theories rive a raneral ides of the necessa
¥t ~ - A o
coealtions Ton the existence of an interasticnal law and €

show the neeessity of some agtion(acts,will,apreemumt) on t

part of the States, without which 2 ruleof intermational I
‘ . I‘ . G, - : ‘. . kN

cannot be based -on custom,” Ibid.,s,60,
- [

4ﬁgkmﬁngﬁﬁatipn§ consent must not maraly‘be.taciﬁs but, in mb

s

vases, express, if the situation provided by the ahove exemp

is t0 We recognized as being suthorized by publie dnternati

nal lawtﬁlhidé -
T /

463&§yn1933@d219 ﬂé?uiesdq~wﬂﬁpiﬁii odrghnejxmﬁwiua:zwyezajﬂ'E
Ibid, ,BUooRmmms B 14,8.104-115,

.
47insage Eéviﬁé juridical foroe simply bécause %t‘has-gr?ﬁﬁﬁu
and. been consistently ajplied with thé wnaninous consent o
the States cénoerned./,../In tiie usage ‘the Ruienisn délex
tacitly bﬁfﬁfqrméily‘aequie§0ﬁdx“'PdiJlserieé”B:i4,s;l7;z0h;
\ hitey, a
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481y s therefore glear, that in this cmse no fntérnational

custom exists, 'since there is neither a.continued exercisetk

of ripht Bincs the time immémorisl ner a mutual eanyictibﬂ

LR
of the lawfulnees of the exercise of such a right "Idid.s.)

49",q;many\diff@xénoes of opinion as to foreism affairs arose

berween Foland mnd the Free City, but a practice’which seems
now to be well understood by both Parties,has sraduéliy-epé
from the dscisions of the High Commigeioner and from the su
sequent understandings snd areements arrived at betweex ti
Partids under the auspices of the Teague,® Ibid,,B 18,s,12-

Oczywigcis mosna tu wysunaé siusane zastrzetenis, e sto-
sunki polsko-pdardskie nie miaky Oharakﬁetu\miedzynaxadowegf
& wive nie moria powstad z nich zwyozajowa norma prawe mied

farodovero sensu stricho,

&

SO”Ob wyzej, S.91 L

.
“Prybuna: oéWladeyl W ted opiniig”® gv,nelther the reservation

51
made hy cartain States nor ‘the positlcn adopted by other. St
towards- iha%e reuarvatleﬂa gexmit the conclusion that conse
to oné or vther of thesé practices had been given, "NMMEM ICJ
Reports 1951,s,25~26,

32w *...althourh the ten mile has been adoptad by certain State
/.../bther States have adopted a diffarent 1imit Consequgnt

43

t@e ten-mile rule has not acquired the guthority of a gene
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rule of international law,
In’ any event the ten-mile rule would ap.ear inapplicable
as against Norway inesmuch as she has alwsys opposed any at-

tempt to 2pply it to the Worwees.an coast., "Ibid.,6 1951,8,131

?lg0b.nised,s,13C i 137

;54“The Court comnsiders that too much importance need not be atﬁ
tached to the uancertainiies or contradictions, real or appa-

rent, which the United-Kinsdom Goverhment claims to have dis

' ) o .
covered in Norwegian practice."I¢d Reports 1951,8,138, °

|
!
!

55“Oonstaut‘and sufficiently lone practice” ;bidﬁ,éQISQE

5§Ibidc,86136;138; zobpnisej , 8,131 L nast,

e )

5T9The rule that local remedies must be exbausekd before in-

ternational proceedings may be instituted is a Wwellestablish
rule of ¥m customary international law; the rule kas been ge

o | N
nerally observed/ ,./The Swiss Government does not challange

the rule.,," Ibid., 6 1959,s.27
SBHa temat stosunku takich swyczajdw do zwyczéjdw-miedaynarbdéd

wych gsensu gtricto wob,Rozdziak HEE.XV

¥
|

. R S ;J :
2%uppe faet 1& tiat there has developed .in this matter a body

of practice to the effect that holderg of fixedsterm contrs
yalthough aot-asaimi;éted to‘holders*of.permanegﬁ/,,d/fj y
coﬁtmactﬁ{ have often been treated as ﬂntitled\to\bé consid
red for continued employment, consistently with the requirer.)
ments and the reneral good of orranization, in a mannerefrf_ '
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eending the strict wording of the eontract/,,./ The practice
a8, here surveyed ig & relevaant factor in the interpretation of
thé coﬁtraets in guestion, It lends forece to the wiew that the

Té mav.bm czrcumbtances in wn;ch the vcnwrenEV3l of o fixed-

e A ‘domp laing
~term gontract provides a lesitimate ground for xxwideddest ™

‘or S 19%6 £,91s VOb@wjéajvaOE takse B, Imkin, IStbczniaf

-

fk; S, 112 1 142 R,Dupuy, Le ara*t deu Iﬁlﬁil@ﬁ* enure 1es QL -

ganlqationo 1nternaticnalwus CADI,t. 100{1960¢Il),g3}31,

5D"It is cenmlutent praetice of the Geueral Agsembly to include

in f@e antual ‘budget resolutions, Q:dviéibnifpr/§x@gﬁ3ﬁ§ 1

. - e i s _ ol L ) =g
%ingfto‘the:malntﬁnﬁ%ncgqef 1nternapiana1vpeaee,aﬁa security

/  /These/ ./resolutions were adopted without dissenting

“rote in,ﬂﬁ&ry'yearNﬁfam 1947 therourhkl959-except 1952, 1353 and

1954¢31€Jjﬁégﬁﬁﬁs 1962,s 160,161, Opinie ta spotkala sie %

powagnymi zastrzeseniami niektérych e¢d®idw 2 praka,ich zda-
B '\

riem, ‘wiadnie podstaw 4o przyjetds, ze mzqktha zostala uzna-

na Zob ® m#‘ﬁq; ni z e ( j .

6Ls01g Series B 148,62, ;

6’10? Reports 1951,8, l)j zob, takie I.MacGibbon,Cus tomurv Inters

&3 40n, takse Rozdziak v,
A

64,4

agtionsl Tew,s.136,

..8tate mammo intersst may be the reasch or wotive for the

building up by presoriptive mesns of a historie title or spe-

¢ial riehts not normally accorded by law,But/ ../it is the usas

ge or,cuS&ﬁﬁ, acq@iesaed in By other St&tes; tha% consntutes
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the legal foundetion of source of the vi. G Piimm
The JaW'and Procedures of the Iutexnau»cnhn Court of Jusgice
ﬁMMEMMMM%& 195iw19543PenefaJ LILﬂ”LﬁL@w anuASQurceg of Tawy
: =~
RN
Qif II’ 353 8 © 69 E
{ "\.
B . - R . _ R 5 i )
5*@ ten sposdh wisdnie Txybu&ai_gowolak_ﬂ;@‘na W wy&okug

-

sprawie ptatkiy “Lotus*:”Lﬁ vivtue of the priuneciplis of the £

dom of the seas” PLIJ Series A 10,5,25%z0b, 5bid, A 17,8.29

6Q”It is cexrtainly true t uaﬁ/ Jvessels oa the high
subject 0 no aithority except of ihe:wxau whose flag the

fly,." ?sld A 1lo,s, 25, )

J
wéjwﬁhﬁ Court considers it beyond all dispute that & reply of

tiis nature. iven by~ the Ulﬂi&&el of Foreign Affaixs cﬂ'beﬁ

of his Goverbmmént/.../ is binding," 'jbid‘-.__ A/B 53,8.71

ﬁ?*ﬁo arbitral or ju&ipial &eéiélﬂm rELaiiﬁg tsf%he»inﬁgrnati
nal gompetence of a Minister for Foreipn Affairs has' been i
brought to the xnowledge of tﬁe Court; no% has this guestio
heen exhanstively treated by lesal amtheriti3$f'1n my opini
AT mt be. vecornized that the constant and general practi
of $tat63”hasfh393 £o invest,thé'Mihiﬁtsr for Foreign Affairs

the direct arent of the chief of the state,.."Ibid.,s.91,

'59‘mus¢ be respeocted by all in ac¢ordence with the Feneral p
oipled ejus est@interpretareﬁlefem oujus c¢ondere,” Ibid,B' 8
‘\;ﬁ--q 3?

i
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3°qa:prinoiple which is self-evident, according to which a State

‘which ‘hes contracted valid international obligations 18 bound
to mdke in, its lersiglation sush mouiftdatlons 88 may be 4eaessaa

ry t6 xn&mxm enaurw the fulfilment of the obligation underte~

kon * Ibid.B 10,s,20: zob tekie ICJ Reports 1951,s.21,
i ’ \) i

‘71",,_£hg.fuﬂdamental pringiple of tﬁé.mgintenangﬁ of contracts

and agreements duly entered ™ MMNH PCIJ Series A 5,s.48,

T2cvhe well-known rule that no one can be judge in his own suit

* Ibid. B 12,8.32, k

4

T3% the familier prineiple that where 'a contraoct is ambigaous;
F L ! ous;
‘resort may be had to the manner of performsnce in order to as-

cartain the intention of the Parties "Ebid, A 20-21,s5.119,

if?%?ﬁﬁ*@lemﬁhtar& principle of inteinationsl law that a State is
’énﬁitlﬁd’toyprOtQQFYits)sﬂbjﬁctﬂg when injured by acts contra~
ry to international lew committed 'by &nother State, from whom
-ﬁh@y-hgﬁe'been“ugéble-tﬁ:cbtaingsa%%sfaction thrdugh‘cfdinanf>

channels,"Ibid. & 2,8.12, /

VZTSZgﬁynizej~ﬁbzazia§'3&EQTI§, \

T6u  geropation from the rules wenerally apylied in regard %o

the %rgatment;cflfgreigners andffhe‘gxinc;ple for Vestéd:rigmtsh

Ibid.A 7,8,22, |
|

Tuiipe esseptial principle contained in the actual notion of an
[ illegal act a principle whlcb geens to be ostabli shed by inter-

national practice ang in particular by the decision$ of &rbi-
I

- . i
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‘ ~
_tral tribundl-- is that/.../" Ibid, A 17,8.47.
\ .

, ‘78“It is true, as international practicé(sbows, that 2 State on

whose territory or in whose waters an act contrary to interxna~
tional l?w-h%§ occured, may be called upon to give explanation”

ICT Reports 1949,s.18,
\
"92c1g Sertes A 7,5.22; ibid.,B 16,s.25;ibid.,A/B 44,s,24,
1]

general and well recornized pringipless élementary'considexa“

804

tions of humanity/,../the principle of freedom of maritime com-
munication, and every state s obligation not té 8llow knowingly
its territory to be used for acts contrary to the riguts of

other States." ICJ Reports 1949,s8.22,

'Sl“fhe precedEQts/ﬁﬂ,/afforded~hy the Shez and Panama Canals

/... /aré merely illustrations of the reneral opinion sccording

¥» to which when an artificial waicrway connecting .two open seas
has been permansntly dedicated to the use of the whole world,
such waterway is assimilated to natural straits in the sense

\ :I' \
trat even the passage of a belligerent man~of-war does not com-

prémise‘the,neutrality of the Sovereipn State éﬁder whose juris5

diction the waters in»quesfion lie " PGIJ‘Series A 1,8,28,

82"According to erenerally accepted practice, legal reme&ies
inst a judgement are eguall; en’ to eith rty." Re-
against a jude ,egu ¥y open’ ither party I?J
ports 1956,s.85,
B4 ﬂ%"Acdorging’to‘a well-established and senerally retognized prin-
ciple of law, & judeement rendered by such a judicial body is

res judicata and nas binding force bhetwesen the parties of the

N
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/
disputewﬁ‘;QQQ¢1954,SQ53¢ Zoh,takze PCIJ Series B 6§s;36;ibid5

I{rlr

. / , _ :
B 12,s8.30¢ ICJ Reports 1950,s.281; 1bid.1951,s.21, -

83v38£8grdyh & of Aarticle 36 merely adopted/.../a vule consister’

tly accepted by reneral. international law ;n\cae mahter of ax:
tration, Since the Aiabama case, it has been generally recognd

zed, foilowing the earlier precédents,.," IbidQlﬂ953,é,,119--2Dw
. e

BSW polskim piémiennictwie na sgezegdlne znaczernmie prac Komisji
Prawa Migdzxnarodowego ONZ zwrdéceiX uwage profesor Klafkowski
piszge m.in,:"Metoda pracy zastosowana przez, Komisje Prawa Migg
dzynarodowego ONZ jest konieczna i celowa gidéwnie dlatego,’ ze

ten orpan ONZ obejmuje wseystkie systemy prawne swiata 1 szezes

gélng relq wsrdod tych systeméw odrryws udzial radzieckiej prak:"
tyki 1 teorii prawa miedzynarodowegzo/,../ W pracach Komisji/

viexzé Townir aktywny udziax przedstawiciel redzieckie] doktrie

ny prava migdzynarodoweso, Matexlaay @rzedsiaW1one_przez te

» Yy , i
Komisje stanowig wigo-wypadkowg jednego obowigzujgcego syateqr
\

prawe migdzynarodowero publicznego." A Klafkowski, Umowsa pogz-

damsks z dnia 2, VIII.1945 r,,Warszawa, 3184‘33100
= : ‘ T

Bairoblem\ten zoétal pod jgty przez'KomisJQ jako pierwszy;zgodﬁiﬁ

% postanawieniaml artykuiu 24 jej Statutu ktéry brzmi:
*Komis ja rozpatrzy sposoby i §rodki uﬂost@pnienia dowodéw

zwyckajowsro prawa micdzynayodowero, takie jak gromadzenie .

wydawanie dokumentdéw dotyczgeych graktﬁki padStw.tud§i§§ ors
czed sgdséw parstwowyeh i mivdzynsrodowych w kwestiadh prawa
migdzynarodowero oraz ziozy Zrromadzeniuv Qgélnemu sprawozde
wximi nie w tej sprawie," Zbidr statutéw,s,178. Wprawdzie

P
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y oz dzdiaix I
w dysk%sji tej przmejdciowo nie Drali udmiaixu czionkowle Komis,
Koretski(Zw,Badziecki) i Zurek(Cpechoskovacja) jake prptest
; . 7 S \ 5 e at
przeciwko zasﬁaﬁaniu W KoMiﬁjivpﬁywatelafchih kuomintangoewski

jéﬁa&kvﬁ ich udeisku-i Wwypowiedzi w péinie jszych ses jach wyni

ka, %e akceptujq caty dorobek Komisji, Zob,propozycja Krytowd

dotyczgéa’puﬁlikcwania}abkumegtéw'Kumisji\?fawanideynarodoﬂ'
g0, YILC 1955,t,1,5,238, a tasz"ibid,lggﬁgtﬁIjsll;iEid;195@;
5,184, - |
. ] -
87“Seekinp-w1th Briérlxﬁﬁ,EZ)“ &8 ?eneral~recqﬁhitioh amqngzstat
' of e vertain practice as Gblisatory", ﬁhe-émergepee of a.privl
ciple or rule of cuSitomary international law would seem to ¥
quire presence of the following glementss

agacncordant practice By a number of States with reference
v to & type of situation £alline within. the domain of interna

tionsl relationsy

b)eontinuation or répetition of the practice over a cog?;dé
rable period of ‘time;

c)conception that the pragtice is required by, or consist

with, prevailine international law; and
1
d)general hoquiescﬁncevin*%he‘practice by other States,

Of course. the presénce of each of these elements 18 to
be established as a fact by a competent interpational suthors
.xy,ﬁ*gxzc_1956,t.1;,s;26.

".
{

?S*If‘tbis outlige of the necessary elements is somewhai lackin,

Vs




¥

. rozdzial I

in precision, it may Semve/naveriheiaSs as a gulde for detbi

|

.mining the character of the evidence Qf customary interna :

ngl law which should be made more readily avallable » Ibi

. - | ; o - B
Sgﬂﬂéaﬁly:all;%he treaties on the subject were in egreement

aceept “the Tour elements edunciated in subhesd (a),(b),(c
and {d) * Ibid.%.I,s.4.

]
20 Dla przejrzyatoéci wypowieazi dotyczqce poszczezélnyeh punh:

! p
zestawiono razem, &

3 oS /
My d; zob.nizej L

W B

921bidﬁ~s$5

ugjmbid; zob P Gugeenkeim/les &emx“éiementu de la coutume -en i

<

dro .f 1n%éfnational Ia techniguefezjfeé ' principes du,droipj
16¢
7g0h;t@kﬂe”K,Wo;fke,;’élémggt@gm&ﬁﬁ sgbje¢tii,dans_lagcoutgm

blic Etuaes én 1’hariﬁur de Georges aellex Paris 19,0 B

inﬁ@?ngﬁiéngl,.ZegzytyuﬂaquwérUniw&rsy%efu.Wrdclawskiegﬁ'
Seria K_N§ﬁ27,3rawo“Yﬂ11,1960ys{i66,3091qd prof, Gugeenheim

ulegk ostatnio gmianie, Zob,nizej|

- y i I R
F4yInc 1950,%,1,8, 5,

gﬁ“as‘aqquieééénc& could be tecit, absence of protest was guf
client for geguiescence.” Ibid.

. T 4

”QSIBE&Q
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v, e],.ﬁemen-j;;ém W Komn,sjl

Byrre 1950,t.1,5.6.
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-um-m-u

lgﬁoérzucoa@~punkty projektn WEpstayeczq%g reda£¢éi br?ami’alygi
"Befors listing the various types of materials which serve
as revidence of’custqm&ry\intérnatienal'1aw§ the Cpmmissio
deemed it appropriate to consider the e;gments.which'shbgl‘
! be present, before a principle or rule of customary interna
$icnal law can be 8aid to have become established, A good |
meagure of arreement sSeems to exist among authqgs of treat

a8 to what'tﬁese elements are,

Q.As_a:gugde for detéxminigg the_characteé of the eviw
dence of customary lnternational law whickh shoyld be made -
more readiiy‘available the, Commission cancludéd that tth
emergenoe of a principle or rule of custcmary internaxiona
law is genera:uy thought to require the presence of the f

lowing elementao gon cordant practioe BY.. ahnnm"r fIStates )
with referem:a to a situat.tqn fallinﬁ within th,e dcmain uf

S s Bk hoouiae
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. e s . . ‘ f 44 g
mmpm international Xxwm relstiong: continuation ox repetition

of the praotice ovexr éeme,peribd of time: aonception bx‘théi

States engaged that the practice is unot forbidden by‘prew

Vajling ihternational/law aﬁd generaL acculescence in the%

practige bj States ‘other tban those envqged ", YILC 1950t

‘;u;

275 (podkreélenle K.W.,)

—

P241pi4,,5,275-276, f

lgﬁ}bid% zob, nize Je

lgﬁ?ogla@? pisarzy na zwycza] mied%ynaredowy byxy Jui,wielokrégfm

nie emawiane,zwiasZczafw‘pxacach Gienniego, Basdevant,Kelsens.

i Mateese ,Meb bibvlicgrafia Px ofdsﬁrensenzpiszeg“Malgré les

différences a.parentes/,,,/on voit s’en dégager nettement les:

deux éléments dont se compose la coutume d “aprds la doctrine

traditiohnellesd “une part,un élément psycholozigue, 1 opinio ./

. . [N
duris sive necessitatis, une cerfain convictiion de la nécés

té des actes en question,® W, Shrensen,les sgqreés,sﬁsﬁ; Nie
inaczej te z~odng doktryng akrééla Guggenheimy "Bien que di:
férent sur des pointe parfois importants, les auteurs qu£ &g
h3rent 2 la d@&trine dominente affirment que le coutuﬁe'img
que la coexistance de déﬁx élémenth,up élément*matériql/eo
suetudo/, consistant en la xépétition prolongé ‘et constante.
des mfme actes extérieurd, et un élément psycholbgique.o in
Juris sive necessitatis) consistant en la eroyance au carac
re obligatoire de 1~ usage ainsi erée,” P, Guggenheim, Traité,
t.1,8.46,
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127Zob@wyiej rkosy w dyskusji w-Komisji Prawd Miedzynarodowego
ONZ a takze M,Sgrensen,les sources,s,98 i 102; I ,MasGibbon,

)

Customary International Law, s,120-121,

lzBProfegpr MacGibbon w rozdzaile pdﬁWiqdonym'temu glemeﬂtowi pi~
szes"Article 38(1}{b) of the Statute/, . /provides little war-
rant féx the meaning which’ié,most\qften attributed to this
troublesome element in international custom,® Przytaczajsc
zdanie Brigesa, e 2z elementem tym byZo wigce] %lopctu,w £ O
rii niz ‘w praktyce, MacGibbon dodaje od siebicythe aifficule
tiés created in theory have been formidablei“ T.MacGibbon

Customary International Taw s,125,

¥ —
‘lé“ZOb@ROQZI&lal VI, J
/
l"}@ . < : F g 5 T Falae N
“Y20b M, Sfrensen, Les dources,s,l05-111: H Kelsen, Tuéoic s 262,

131 . o _ ~1857 ,
-G,Puchts, Das Gewohnheltsrecht, Brlencen 1828, ks, TIT s, 24~

~119, gwiaszeza s,.33~39; Zob P, Guggenheim, Contribution,

§.53; M.Sdrensen, Les sources,s,105-111,

l32G,Giénnigbp.citQQSGIES; M,5grensen, Les sources;s,.l06,

1331, Kopelmanas, Ccustom as a Means of the Ereation of Internatio-
nal Lew, BYIL 1937,s,127-151; H,Kelsen,Théorie, s.262-2665 P.
Guggenheim, Les deux éhédents,s. 275~284,

y
Stonowisko nerujgce w ogdle potrzebe elementu subiektyw-
, .

negt byto jednak odosobnione i spotkato sie z silng krytyks,
Np,Fitzmsurice, ktdry daleki gk jest od konsekwentneso pozy=
tywizind, piszes " . .the theory which denies the existence of

any Tactor of vensent,assent,acguiescence or recoguition,



£ £ & =N

and attributes the emérgénce of the rule simply to the usage
itself and the settled practice/.../ irrespective of any subjec-
kive eleéhtéige,*which rejeets the neceBSity for the cgin;o
Jﬂﬁéﬁj does not really bear examination,®” Ggﬁitzmauricaﬁgégg

Problems.s,162; zob.takze K,Wolfke,L d1ldment, passim, Po woj-

nie Kelsen,a cstatnio t%kze Guggenheim uznali potrsebe slemen-

tu sublektywnero Zob.nizej, !

134Ar?ument ten byz przytaczany takze w dyskus jach Komisji Praws

Miedzynarodowero, Zob wyzej,

135 Zob,nizej Rozdziak III

!

\

lﬁﬁﬁgFitzmaurice?The waw_and Procedure, s, 68-69; zob.nize) Rozd . 1T

Tnome opinic juris is properly ggplicaﬁie to a gractice=only
whert a practice consists ©of submission to theléxércisevék'g
right, that is, wzeen the praciice is expressed of an cbliga~
tion; and even'tiren it is little moxe then the conseguence of
previous consent or acquiescence, It is, this previous consent

or acguiescence which ig creative of the cbligation:the con~

sequent opinio, juris may then sccurately.be said t0 be expres-
> v ., \
. 8 . ) ~
i - J . PP . P .
sive of the rule in question or svidence of it,."I MacGibbon,

Customaf& International Lew, §.144;z0b takse ibid., 5,131,132,

136, ~ . . P : : - - [ a
LJ'”Regogmxnimn or acceptande by a State of a2 certain iviternatio-

nal bractiég as = rule of law means an expression of a will 7
of‘é State, it is a consent to ednsider this_ customary rule
!

-

as a rule of international law and therefore as a Jjuridically
2

cbligatory rule,® G,Tunkin,Co-gxistence, MHMEMs,13:2zc0b.ibid.,

5.9-18,




2 226
rowzwdziat2 I

1
*291bia. . 5.16-17,

140, Thrlich, Prawo, 8,25,

1413 Blerzanek, MOJ e‘otwarﬁe W @&heﬁleAE;aw& miedzyﬁarqéowego

Warszawa lQéO,s;llA;zobatakze ¢ Berezowski,Zerys miedzyharo

weeo prawa publicznepo, Warsgawa 1953,s.33.
hiEd - :

142Profesor Kelsen po wojnie pr;yznal potrzeb@ elementu subilek

nego w postaqi sweeo rodzaju-yoczuaia prawnego, czyli o 1ni

piszqcv"Tbe second element, 1& the faet that the ind

\
\

viduals whose conduct constitut tbe custom must be convin

ced that they fulfil/,../a duty, or that they exereise a ri
! ’ z

‘iney must belleve tnat it is a leral nowm," H.Kelsen, Prine

ples of Internat¢onul Law New. Yo*k 1952 8,307 Profesor Gul‘:

heim qatomiawt przy%acza warunki pow stenia normy zwaQQQOWQ
Z. NOWE L0 vydania “"Reine Rechtslehre" Kelsena pisz§cg§Wiér%:
'sen-mit Recht -ausféhrt/,,./"ist dieser Tatbestandmdadur¢h;'
“kennzgichﬁet; dass sieh zur Rech%sgéﬁeinschaft gehbxige,Mé
's@hénfgq,/in glejoheér Weise verhalten )t.,/@ﬁss dadurch in
die Gewobnheit dureh ihre Akte konstituierenden Indivlduen
der kollektive Wille entsteht dass man siech s¢ verbalten 8

s 0Od siebie prof. Guggenhein dodaje°"Was somit notwendig amunhﬁ;
erscbeint ist ein doppeltesizun8ecnst das Bestehen einer ?r
/&is;_ﬁodann mﬁssen‘die die Gewohnbeit konﬁt;tuierenden Akt
in der Weise erfblgen,'dasg\diesé‘Praxig objékti% giltige N
men erzéugt, die als Gewolnheiltsrecht vop der jeweillgen Re
x%gﬁxxxmn verfassung(in unseren Ealle;der"ankerfechtsﬁérfaséuh

gn smnerkannt yerden "P Gnugpenbeim, Lokales Gewobnheitsreclbt,
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rozdeziax I

4 / . ‘ . . . . .
Osterrejchische Zeitschrift f&¥ Wffentlickes Hecht I ar
HEAL .

34(1961),8.328, Szczegélnie nastepujece zdanie wskazuje na

uwzglednisnie elementu woli panthz"mur bei nickt bllaterale

k Praxis<g:schaintydahef:das»ﬂntsteuen eines Gewoﬁnqaitareghtg
vSatéesamﬁgii¢h d.h, eine in?einem\nieht-raticaalen.Verfahx”
erzeugte Norm, die einmal von den wmcbtlccten Recbtssubiekme
S /618 reciitsverbindlich anerkannt is%, un die daher auchv
fix die anderen Hormadréssaten chne deren Zustimmung leiga&
torisch grschein%;“';2£§;5345(podkhaélenie K,W,) e

143 x S .

~TIprofesor Verdross np., ktéry zdeocydowanie obstaje przy Wymog

nes Ge wobﬂhel sreeint nicht geren é;$-ﬁ§al tsiberzéngung eines
Xt ' i

_Kuituvvelkes enstaben w Zdé Jako poiwﬁ@rdzenie zusznosci te

,po?lgda pPrzytacza m.ln, qxrzeéiw3$ czyli fuiebtyyﬂarwepli

>\m'p;zek;wko stosowaniu reﬂpkylio,mll do zatck, -v kﬁﬁrych mows, -

;  wyroku w spraw;e‘iybo&dstwa,z'rélgﬁlﬂAQNVerdross$ V@lkayrgg_
wyd,3, Wien 1955,5.1195 200, takze O Visscher, Coutime,s 358+

»359,0ﬁBlieervTae Lew of Na*&ons wyd, 5, London "1955,8, 603 H,

ﬁauternacbt,~80v reiwn%y over Submallne Areas BYIL 1920 §.39

13981 1b;dﬁ?Tbe Levclopm@nt oFf Int rnatloual Law by tbe Iﬁj

national Court, London 19,58,-:5@379‘-381-; G.Dabm, Vblkerrecht,
t:1,8.32, Qbs%erniejsze omdwienie roli protestu w wspdozesn
tedril' gwyczaju miedzynarcdowegs zob,I,MacGibb on/,_'é"_lstfomar’g,;
térnatiQﬂal Law,s¢125éi§la

| ™
144Prof KM MacGlbbon nast%putho definiuje protest w prawle nm
dzynarodowynms. \
\
< |



national Law, BYIL 1953,s.298,

208

roog N -lj‘;
rozdeziadix I

"A brotest constitutes a formal objection by which the p:
testing State makes itfkhoWd tﬁat%it,does.ngt recognize
&h@.ieﬁaliEZ;Of thesaézs agaihst Wﬁidﬁ the pgotest i%;_

rected, tuat it does not ‘acquiesce in ‘the Sitéétiég:Whiq
sugh acts created and that it bas no intention of aband.

nirip 1%t$ dwn riehts 1A the premisses,™
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*he source of the customary law is the commnity, or, moré ac¢

curaxely thne way of life or thie combunity." L, Gould An Introd

tlQﬂﬂﬁ@ﬁ 8, 139 Cezywidcié istniejg takze normy, ktdére sy éw”
domle twbrﬂone .przem strony nie drogs wyraZnych oéwiadczerd wo
becz drogg faktéw konkludentnych, Nie sg to normy zwyczajowe

!
prawdziwe milcgzgce umowy lub normy typu posreduniego,

\

aibidg~20b,ThGihl*pgwqi§@,s¥82: Hubert, Pra woﬁ cz.11,8,.11,8,4~

.
Batrne dAmmense matewial v whi ek €4 : ona] A
the immense material from which "international custom/ /*
Y
may be gathered has bardly yet been toucked by interuational

lawyars, Notplng ¢ould be worse tran cuz renu rhunc¢t10n of qx
taticns from nhw very limited repertoire of diplomatié notes:

. T~

which ‘are taken over from oné textbook inbto another "G, Schwar

zénberger, The‘iﬁdictivé Approach to Interhational Law,60 Har

vard Law Review, (1946<47),5.593~594.

4Nie Jest wykluczone, ze w gewﬁych wy jgtkowyeh wypadkach powst:

nie normy gwy%zajowej zbiegnie sie 2z ustaleniem, % wszelkimi
zastrgezeniaml nigscisloéci moznaby uznaé za taki_pr%yk&ad,po
tanie normy, k&éraistala si¢ podstaws procesu norymberskiego,
Jezeli byiy nawetd precedensy dawniesjsze, to niewgtpliwie odp
wiednia norma zostais w peini uznana gpontanicznie dopiefq~wa
trakeie ostatuigj wojny, éoiélejgdoyierb gy konkretnie pYZys
Xo'do sgdzenia zbrodpiarzy wojennych, czyli w memencie jej us

lenia, Z0b, 0pinig, BE1-Ehoury ew Xomisji Prawa Misdzynarod owego,.
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v YT 1950,t.I,8.5¢ Cyprieni Sawickl Drawo 10”n13n¢nk1&ﬁ

wa 1948Q6w518;X6k0ta, War as an.Int@rﬁaticmal»Cx;meﬁafuﬁdpréb

1

Vs

me des Internationalen Recht(Fest schrift fAr Jean Snzronaulos)

Bonn 1957,%,458, Indegc zdenia jest np.{unz(ibe Nature, ;. 668}

Moznaby bowiedZieéﬁ ze byak naigzytel} prakiyki piutapita w Ty
! \;

(WY?adkgﬁjeanolita potegzna op;nia cakej spokecznogci m1¢dzynar_

i

dovejd, S*usznie natomiast mozna mlef tu, wagtiliwoded, czy w tym

wypadku w grg wehodzl norme zwyczajowa sensu.stricto LWaRYWSZY

‘duzy udzia woli czynne], bedzie to raczej norma tyvu poérednie
‘ (

/
&0,

0 risiaces.

%zob@J;Basdevant,ggglesﬁsa534—535’ S, Hubert,Prawo, o 2*1155ﬁ4r5;

1 fdreasen, Les sourees,s.lll . Sugeenbedixn,Les eux ¥idments, .

- =

S, 24«'&

6S&Giann;@oy cit.,s 168; Y, Gouet, iz dcutume,s,ﬁ?-\

fbob;C,Barezowékiizarys mieGzynarodoweso prawa publiczness, War

wa 1953.s 5,36,

iN

PR =

P,Coblett, Lead¢nm gases on lnterﬁanlos l Law, .., Londop 1922,

T, Lt eaca 5.;,“,. I
;

9Renara La v lcur da la 101 Paris 1928, (oyt.za C.du Pasguier, Ih

troduction 3 la, théorie rénérale et.d la philosophie 4u droit
A = S s o,
wyd.3,Neuchatel 1948, 5,49.)

"30ucomment s"dtablit la coutume? Comme se sont &tablie toutes le

N\ coutumes:par la répétition d'acteS*semblables¢ Une relaﬁion in

ternationale s"étant produit, les Etats intéressés 1%n traités:
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rozdziai IE o
/
d ‘une certaine fagon, La mfme Feldtion s dtant reprofiute &
plusieurs reprises, entre les wéhes ou entrg 4 avzfes Etats,

méne tr itement Iui a &té qupliqnémuﬁct e répétition 4 “actes
N ' _
S mblables.démomtre gque la pogduitﬁsuivne répond eux exigences

dé la situation, Fourguol ne gerait-ellé pas gussi la conduit

de 1° avenir poux leb Eypotbéaes futures?? P, Fauchille, Lraité
t.I,02.1,8.42, Z0b,takze ‘J,Banevant,OE’Iv01"b¢S,5_.34:»~535': Ch.de V

scher, Coutume, s, 556~357, M, Sibert, Praisé ds droit internations

,ﬁuhlic~»Leldréit"de la paix,?axis\19513ﬁ11,s@32;T,Gihlﬁpgeciﬁ ke
8,77, -

llhf;om the, perspéctive of realistia description, the inteérnati

nal law of the ses” ,./is/.../e process of continuous demand
ang r@éwensé in whiech the dgecisionrmnake rq of articular natic

-8tates anilat@rally put forward clains of the' most diverse an

: . - .. L
gonflicting qhﬂracter’to ti'e use of -the world"s seas; and in

-

which other ﬂecis;onmmakerﬁ

external to the demanding state.

¥

Qf the world cemmunlty anaJoi'the rival clalmants,ﬁand ultimas
tely ageept or rejeet them, As. such.a proeess, 4t is living,
prowing law, grounded in the.practices and ssnciioning expects
tions of nation-states officlals, andfcﬁah?ing a8 their dema
&nd'expeotations ar;'chaaged by the exigencles of new interes
and technology and by other contimially evolvilg: conditions:
‘the world. naréﬁa. M, McDouwal The Hﬁrwen Bomb Teéts and In,
national Law of the Sea, AJIL,t, 49(1955) 8.357-358, Dale,j zaé
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gosudarstw, shrimmifikys gdie kazdoje gosudarsiwo gﬁri@miﬁﬁjaykf
tamu, cztobJ zakriep;tﬁw kaczestwie ﬂorﬁy powiedisnia fakie p-9

wila, ‘Kotoryje sootwietstwowali by jefo interes ami, ® G-Tunkin

Woprosy, s.85..

v
i4?ro£esor Bieréanekﬁpi529g”Myé{?.%e prawe do ﬁanygtanla 2 mor
otwartego nie moze byé nieorranicsong, ze korzystanie = nat
rzeczy musi napotkad na opraniczenia zwigzane korz Staniem
tego morza przez inne padstwi-sjest niewgtvliwie sluszna/,éﬁf
Mozna 'sig zgodridé z precsianks, Ze;rgﬁim,@rawﬁy.QOQZQ\otwaxteﬁ
Po nie byx nirdy "nieruchomy® i podlégal statym przemisnom, %
grawoqmi@dzynaro&ongnalezy‘pojmowaé w sposdb “niedqgmatycz 1
;alé juz powasné Wﬁ%plin§éi budzi ﬁwierdaeniec e jest to “zé
péE. prﬁépiwéw\wycmue “ClSSEjﬂznyﬁﬂ" i ze syst@m tego prawsa je'

“procesem podejmowania decyzjli" a ostateczny wniosek Ze W dﬁe
nym:hgladﬁie stosumkéw poiityggnygh rozsadng jest rzeczg Wpro
Wdﬁzenfé gzasowych orraniczed w zapludze i ryboidstwie na mor}

ptwartym“ w celu przy¢otowania 51@ do obrony wlasnej 1 swych
przymigrzeﬁg6W‘jak réwniez do obrony wszelkich wartosel spole
czenstw Welﬂeg0.§Wiata”;¢gedzi w polstawy prawa miédzyﬁaro@bw
ktdrego funkeiy, jest oﬂr%niqzenie*éwébbdy paistw nieééiééniéeﬁ
faktu czy siuzy realizac}i okreslonych koneepcji politycznyeh
R, Bierzansk, Moxze, s, 3063 50b, 1b4d, , 5,105 1 114, |
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Lotnictwa i

no Ssate has the rifht ©  exclude ovher states fromwﬁhea§$é*
onéhy“Qagﬁvaf “Outér'Spécé“ above( Oojymles} altitude The ?&
fnativevih%gry is ﬁha%ﬁ so long as the upward Lfmku of te 11t;
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@gﬂ533104;

JlESumazﬁaktéw zhc. owania Sie oFraméw pahstw jest dla Tukina pod

tawg definicji zwyczaju m;eazynaradoﬁﬁgcgaﬁiezduﬁafbdgyj‘Gbyg
3awiaiet33aisummoi primigrow powiédienia rosudarstwiennych o
ganow, swidietielstwujszezej o tom,czto-w opriedielennoci sytu
cJi oni postupili imienno tak i eto swoje powikdiennie sczyta

obiazatelnym." P, Tukin,op. cit.,s.77
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cumstances have arisen that imperatively call for legal regula-



' | 236
(

tion, ., "G .FPitzmaucice, The Law snd Procedure,s %1;zop, pakze
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kin wskagai, 2e nie b¢dzie to tyvowa noxma zwycszajows,P.lukin
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Zob,nizej Roxzdz,V,
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3?%En.définitivey la mission de la Cour est de dire le droit non

de la créer . "Ch.de Visscher,Théorie et réalité en droit inter-

national pubiic,wydaz;Paris 1955,8.429, "No other authority ma

be ascribed to tie &eeisions of the Court except that provide

for in the Statute! &, Tunkin, Go~existence,s.28. W systemie kon
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tynentalnym jedynym gxoénym wyjatkiem jest kodiks cywllhy szw
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‘do nzupeiniania luk w yrawieﬁﬁak jak-by by ustawodawcs . B, Chen:
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260 partout(jurisvrudence)... participe & 1°élaboration coutus

mit¢re des normes juridiques,"L.Kopelmanas,The Custom,s, 143,

"Wherever there are coutts, the law rrows in the hands of the-.

Judges, Yey, as a rule, courts arefshy of saying so openly, Th
prefer towffidd“ the law as it stands, Even to a casualvobsér_
ver it is evident how much t..e Permanen%'Cqurt of Internationa

Justice, for instance, deveéloued the law as it stood when the

Court was estabiishedd"G,ShwarzénbgrgeryInternaticﬁdl_LaW,S,G

ibid,,s.63~-66;Krytow uwaza orzeczenia za Zrddio prawa migdzyna

rodowero, 3, Kryzow, 4es novions principales du droit des rens,
‘RCAbI t@70(l94?~133.443:L.Gould1qp,cit,,s.l&l;G.Tuﬁkin,gg:ggi_
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AwDeryng,ﬁléwﬁe tendencje rozwoju prawa naroddw w Swietle orzec.

nictwa Stakego lrybunaku Sprawiedliwogei Micdzynaxrodowej, Iwéw

193243,53, ‘The task of the judge is to ascertain whai is' the

law accoxrding to the sources of the sysfem, and then loéical}y
~8ubsume . , '
tokgﬁmmmmﬁ the concrete facts and the -sdiven rules, This vigw &

of the nature of a judicisl degision is erroneous In the fir
place because the'agplicatibn of a ~iven rule is something mor:
than merely lopical subgumpiion, Secondly, and especially, hem

‘ . / T
because to a great exteat judicial decisions are not an appli-
)

catlon of rules already siven/ ./ the concrets decisions ari
AN ’ '
i . ! - . . ',. . - v
lersely out of impulses hot previously established by rules,™

KA:",!,RO'SS,, Tex_&bﬂﬁkf 8 79..,8{); zob, takze H e_'I}a.u“terpach‘c 3 Denisi 'OﬂS',’;S_.Il‘al
. L , A S
38“";{)6 nompreuses normes juridiques ne sont devenues des régles
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(s dnTac | St o - » s o
. bitrales et judicisires,® P Gugrenheim Traité #.1,s.52,
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“gmﬁrzecznictwoﬂwrybunaau}dWéZaé mozna z& orzecznictwo trybunax

§wiatowego, a normy ustalone w jero orzeczeniach jako podstaw
jero wyrokdéw i opinii doradczych mozna uwasadé za majace za.dl
dodé silne domniemanie mocy obowigzujgcej w stosunkach miedz
narodbwyeh."L,Ehrlichégggggis,27;zobghipej. W ﬁomisji Prawa N
dzynarodowero z gilng obronq.xmxmmMmmxmxmaﬁxmimxmxmhmnninxm;:
prawa tworzonero przez Trybunax wystgpll Kry&owa%yraeajdc'né
tesujacy Porlad(streszczenie w protokole):tihe Eommission eho
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not g0 any further than the International Court in the Fforw

lgtion of iue basic ¢ons: dﬁvaﬁionﬂ involved/ ../(Kwylov)stror
gly depreﬁated any efioxt to undermine. the case-la W,é;aﬁﬁE 

by the Court. "YILC 1955,%.T,s,198, QO&;&%E&M&L;E&'Lid 1954
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Hoommitice, 8, A86-187, 195. 295294} 295, 296-297, 307-310
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mart OL Lﬁt@Ydatﬂgﬂal LaW Intevqatlonal Organ¢vatlon “'nte.
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nyr, 2(1962) o 58”@464
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At
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AN \

Court should not #o so far as the dxrection,g;ven in grt;ﬁ

of the Swiss Code of 1907 "M, Iudson,Zie Permanent Court of

Intexnational Justice,1920-1942.5 Treatise New York 19438
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owa vanks.," G,Schwarzenberger,internationsl lLew, s,65-66; 20

takse HﬂLauterpaeh%,<ﬂévelogment, s 76. Fodobriy poglad repre
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alteraticn in this respect requiring new'agreement/between*S
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Lo-existence, s,29-30,

44 ﬁﬂIxmego zdania jest np, Sgrensen, ktéry wyraanle ﬁdréZnia pra
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M, Sfrensen, Les_sources,s,153-157,
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IiT),s. 985 Zob, takze J.Kosters,op,cit.s.228; L Oppenhein, In

ternational JYaw,s.t,I,s,25; T,6ib1, op.cit,,s,80-82; G,Dabhm,
og;ciﬁﬁ,mqﬁi1,$;33a

47ng;K Wolfke, L é1lément, %ﬁ169~iTO.

e S hiinson ettt
7

5

48Eﬁ8atow§A.Guide”to Diplomatic:PrécticeyLoadan 1958§S¢228-P43ﬁ’

- . . P ,
244; G, Finch, Les sources, s.585-586,
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\ 0 M . . > . /
4 “une coutume de droit des gene."J.Kosters,op.cit 8,221
/
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5O“qutes les sour¢es du droit interne & ‘un Etat peuvent deveni

aes sourades du droit idternatianal dufmcment gu‘elles touéﬁén?

au domaine de ratqt¢cns intérnationales et qu’elles sont recon

nues par d ‘autres Ltave,"S,Krylow,Les notions;si¢44ej”Le.droj
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international coutumlier se concrétise gouvent sous forme de .3

mes du droit interne " P, Gugsenheim, Traitd t.I1,s,50-51,Zob, tak
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~853; M, Sdrensen, les 'sources,s,9l:P, Lukin, op.cit,, s l}l;G,T?nﬁ
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que d "autres, marque la terre de 1l empreinte de 1eurs pas,s0it
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Leur role qui de tout temps fut déeisif dans la formation du
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Cqur gényJal de dvoit 1n?exn t onal AJs.mli RCADI B, 89(1956u1)'

s 458 Ch Poubseau Dr1n01pes 5 8;9~842* G Scbwarzenaerger Inwf

*ternational Law s aO G-Dahm V&lkefr’cp 3v§g~53 G-Flt?maur¢ce

Tbe L@w and DfOdeUf@ 8, 08~@9;\P Lukiﬂ Lgtgé" 41 8. 83 8qﬁ

\ =y
»

pr‘Pwofcﬁoss wprGSt thordzlﬂ"CabLOMQTJ 1ntern4tional 3 W-ma?'“

/h@ &ltﬁ?f,@?ﬁﬁiﬁﬁfﬂoﬂp isi 3@ uiy.a*ﬁmall=-=f

»ang*tben"ﬁiﬂﬂié‘ o these only; 3% may e’
”khe Teat mayority of". States) wnﬂ %s i‘hem'b:i;ndl:‘f;:é’ig 21l ﬁﬁatéé;'
on Juoh tgo ae havc not ta&mn par* ln the ongemq\u ~%jﬂetzma
vablon Celther because Fui ere wms not nﬂoasxoﬂ tn~do 80 0% b@m-f
%cmuse thPy have only Mecently & ome - 1nto ex1st enee " A;Eo§s$j

Atmextpopkw5;87‘, N =

a/ |
§"ibe uﬁivurslity 01 1rternaL19nal 1aw must be. taken Wlub a ”kn

'pinoh of salt."- GwScbwaryenber 2 , Lnternauional,Law» 15

."1be body of ru?e “which have met vith general aoee@tance and,
ye cleaxly undcrstéoa as 0011“&50?‘ is much suu1ler than mlgwt

an £uppos vé T, Maﬁﬁxubongwho oou of f@uﬂ;w CGPGu Jﬁ Intexna*

A\

_hnnaT Law BYIL 19 ¢As'layw Jemksﬂwskazu ¢ na konlecvnoéé bas

&ﬂﬁ“n pr va zwchagoweﬁo na. s&erszeg pedotrwiw geoyrailcznej

aoc~0m zi 40 mﬁxxx?ﬁ nast;pugaomv wnicsxuvﬁcﬂsucmarv vules

ol-which wg pave beu@ apt to a53¢me the val ialty too raadllg

* j~be~fo@nd to Have less D@w%ﬁ.iﬂ menerasl abaéptanpe,@han “a&

N
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been supyosed "t O Jen: yte o mon Law,s,104,

K ~

" o =

‘Wpow wgroku W Syrdﬁle ﬁeWﬂ eb interssiw nzemlweﬁxch,na polsgks

G@rnym g ku{wyrakwmeryto.>¢mny9»$”yvnnal odwiadczyke™ thi

Ig

@5?0W~ Tom ti¢ principle of vespeot for vested Tigh¥s;
princizle whicb as the’ Court hag alrehdy hdd .cccasion £0°0
sexy@;-formafpgrt of generally accepted interﬁatio@él-lém/

PCIJ Series A T,s.42,

\

W, mpinli doradcze ] w sprawle frakiowanis obvwatell polﬁ

.i.innych 656%,polakiepo,pochaﬁzeu4a_Mub,j@zyia_na.obpzaxze
gdaﬁbklm*"mhe g@neral prln iples of internstional law app

to Dangig subaectr %OWuVQx to the treaty’ protvisions b1n¢1

fok el l V. — . o p 8 - 3
upon the Free Qiﬁymvg¥_Lb%gmﬂ/B 44§Sw25“£¢
b g 4 b L e i : R
. ,Zaaa@ﬁ”§EQWasmig&zyaérodbwsga; wymienlono takze w ppini‘

&dﬁ”vj W 3prawie naprawi a szkEdd 90ﬂ1a¢30nych w s&umbi

1rnﬁﬂw Zie unoc onvch:" the situation 18 aeml ated by thi

provisiong OF thenQnart@ricon&id@faanig the light . of the p

ciplés of dnternational law,®" ICJ Reports 1949,s,182;zob.t

ﬁeaﬁ&éejé
\

B tné“cQuft\ccnéiG@rs that wordstprinciples of internstio-

nal law" as oralnarxly used; ocaa only mean international 1
g8 it 18- My applied wetwaén all naﬁinns\beionﬂing to the
ﬁ@mmunitywafwnat;¢nsy' it i# impossible/ ./to construe’t.
expredsion "principles 6zﬁinternat1oaﬁi*1aWﬁ'otﬁerWisg,%”
ag meaning the prinpiples whigh are in ‘force between.all
.&egénﬂent natios ™ Wyrok w sprawle siatku Lotus;PCIJ S
les A 10,8,16-17,
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M.Sgrensen, Les sources,s,112-115,

=,

7P0ﬂ1qd ten - "ROG: ziela takse Sdrensen, ibid.s,115~117,Natomiast .

np Rousseau zollcéza te zasady do nomm ozayeh od Horm traktel
wyel, zwyczajowyel i zasad wymienionye! w p.l(c) art,38 Statw
tu Yrybupaiu, Ch,Rousseau, Principes,s,913~914,
Za.przykkad\uZycia(przez‘Trybuna&‘terminu "zasada prawa.
mi@&zynaIOQOWeﬁd; wyrazniie w znaczeniu nérmy zWyc?sjdwej noz

przytoczyé cytal z wyroku w sprawie $tatku "Totus®:"The ot

/e /in the fulfilment of its task of 1Lself ascertaining wha
. \ ' | %

m

the ‘international law is/.../ha .included,in its‘reaeérdhés
Xz all gr@heﬂentsﬁ tehoidres and facts/  Awhich might poss
bgly Lave revealed the existence of oaz of ths principles of
fnfternational law, ," PCIJ Séries A 10,s.31.Zob,takie Rozdz,
TII p,(d) Obszerniejsze ndhenie tych zagad znaleZé mozna

Dfiﬂul*es
u Sdrensena,les sources,s,112<122;Ch, Fousszau, s. 9 5 9244

Schwarzenberger, Fundamentai Principles,passim;B, Gbeng, GenQ

ral_?rineiﬁies.as_applied by lnteraatlonal Courts;and.fribg;

nels, London 1953,s,1-26,
8 J,Pasdevant,R¥gles s, 486n,
Svpany differences of opinion as to foréipn affsits arose betw !

ween Poland and the Pree City, but a.practioce, wiilch seems
now to be well undeystood by ?oﬁh'Part;esﬁ has pradually em
ged from th. decisions of vhe High Commissioner and from th
subsequentxm un&erstandiﬁmg and arreemments arrived at beggé{
the Parties under the auspices of the League, Iz,ia‘nowvuém
mon ground bhetwsen Poland and tne Free City that the;fiﬂht

of Poland as regards the conduct of the foreign relations o
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11"The Colcmbian Goverhment has finally invoked "Americean inter:

iz,

13

rican States.
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the foreign relations of tie Tree (i) are 20t absolute,"BCIJ

Serigs B 18,s,13,

Ih;Q;B 14,8.17: zob M, Sdrensen, Les sources,s, 104,

nationallaw in general."In Addition Yo the rules arising £rom
arreements which have already been considered, it has relied
on an alleged recional, ox iocal,custom paculiar to LaﬁinpAng“

\-

The Party which relies on a custom of this kind must prove“‘

ICJ’Reporus 195035«?76,zob4wy%ej, si22

v when dealing with the question of the establishment of a
local custom peculier tp Letin-American States,/the Court/
said. “’ulc 1952,5,200, Na oznaczenie partykularnyeh norm zwy+ |

i . ) ‘
gzajowych Trybunal Jak 1 wczeni uzywaje przemiennie termindw

"zwyczaj rerionalay® i “swyczaj lokalny®, z tym Jednak, zZe
pierwsze 0 z nich rackej na okreslenie zwyczaju migdzy kilko-

u/

me paristwami nalezgcymi do pewnero regionS drugiego zad na

( .
ozngczenie zwyczaju istaiejacero miegdzy tylko dwoma parstweni
Zob P, Gug pénueim Lokaleg Gewobnhe;tsrecbt" Bsterrelichische

Zebdtschrift ffr bffentliches Recht,t.XI(1961),zesz, 3~4,8, 327~

334, oraz G,Coken~Jonatian, "La coutume loeale™, Annuaire fr
p ‘ , N
geis de droit internationgl, t.VII(1961),s.119~140.

Zarzut ten zostal postawiony przez wystepujseero z ramienia

rzqdu Indil profesora Gugrenieima, Stanowisko swoje uzasednid

on szerse) w artykule "Lokeles Gewoh t t, & argumentémi
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prof, Guggenheima rozprowis sie Cohen~Jonathan, Autoxr ten wpras

B . ) 4 i
dzieluznagé istnienie zwyczajowyeh norm dwustronnych ﬁrawa

miedzynarcdowero, odrdinia je jednsk wyraZple od norm powszec!
X 7 ; . ,
nych i regionalnych z punktu widzenia giezaru dowody, WHMY

@, Cohen~-Jonathan, La_coutume, pasgim: zob,rozdz,V, *

Muita 15 Objected on behalf of India fhat no lo¢al custom cou

be establighed between only two States, It is difficult tg\V

why the number of States between /which a logal custom-g§y=be
established on the basis of long practice must neéessafilyf%,
larger than two, The Court sees no reason why long eontinued -
practice between two StateQ sccepted by them as repulating thet
relations should not form the basis oi mutual rights and obli-

gations between the two States," _JICJ Reosorts 195033Q§9§

/

o ."f.' . - . . St o e . - . - ]
IQPodobuy>podzugﬁ wprowadiza ssdzia Fitzuwaurice:"It seems neces-

sary to pis%inguish three casesginherefa geﬂeral-rule of agA
tomary law i ‘built up by the common practice of States/ Q?Y
2.Where a specialnright.different froms\andwiﬂ"principlq\can'
4rary-to, the ordinary rule of law.applicablé:is built up«byﬁ
a particular State or States, through a process of prescrips
tion teading to the emergence of a usage or customary or higﬁ
toric righ% in favour of such State or Statesjﬁﬁ‘/v3§5pecig;
rightﬁgi.eustgh as would not exist undcr(prdinary law, may,
however, be acquired by one State, not as against the world
¥ in peneral{as under 2),but arainst anotheprarticular”staﬁg
VAP GQFitzmaurica,The'Law,and.Prooedure:s°68~69;zob,MacGi

bon, Customary International Law,s,122,
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1520b L. Lkr]ich,frawoss 525 LCJ Reports 1951,5,139; Grzegorezyk:

poda;e na&t@pujch.deiln%cjgg"aatoka-historyezna Jest zatoﬁg_ﬁ

_ . b & :
'wewngtrznq, ned ktdérg paristwo nadf;ezne sprawnje suwerennoéé
na mocy tytulw geopraficzneso dowledzionego tyt aiem\mistoryc_”
nyn,™ Przez tytui historyczuy autor ten rozumie:"staze L

ZC;.:,' £

niezakideone pruez inne parstwa wykonywanie zwie rzckhnictwe

nad dang zatokg przes paﬁstwg-nadere@ne;“M‘GrzegorczykLZaté

ki historyezne Studium prawne~miedzynarodowe,prace doktorske .

(maszynopis)Erakdéw, 1961,s,170,

“mmyrrybunal ofwiadczyi m,in,;"0f the manifold facts invoked.
by ‘the tham United Kingzdom Goverhm@nt the Court attacbes/&n
pdrticumar pxobative value to the acts whlch rela%e to exerﬁ

ce of jurisdlction and lowal administration and to léglslaﬂion :

end_periodical official visits fo the Ecrehos since 1885,"

ICJ Reports 1953,8,65; zob,ibid.s.64-66 |

lebﬁo konkluzja Trybunaiu, ktdéra potwierdza- zwyczajowy charak-

. ‘ter praw begdgeych przedmiotem sporus"The Court, being ‘now ca »
led upon to appraise. the relative strength of the oppOSing-
claims to sovereignty over the Eorehos in the llght of. the
facts considered mmw above, finds that the Ecrehos group ;m’w
the beginning of the thirteemkh century was considered and
treated as an-interral part of the fief of the Channel Islan
wiich were held by the Enplish King, who in the beginnige of
the fourteenth century exeroised jurisdiotion in respect tke
of, The Court further finds that British authorities during’
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the grester part of t:e nineteenth century and the twenteenth 3
century have exercised State func%ions in’;GSpect to the graﬁ
“ﬁe Prenc: Government, on, the other hand, hag nok prdducéd'
evidence siiowlng ti:at it must be concluded that the sqvqreigﬁ

over the Fcrehos belonrs 16 the Unit.d Kingdom," Ibid,1953,s,

13nine scquisition of a historfe rirht by prescriptive means is
mexrly a special case of the'creatiOn af risht by custom or

usage.” G Fltzmautice, The Law and Proceure,s.39;zob, takse

i‘bid¢3l nesc POdObny Poglqd Z\po-w-oianiem Sli@ Zr@sth na Fitzq_v\

\\
maurica gibsgi prof, MacGibbon;"historic, prescriptive and <:1,1'51:;-,~.~ l
maxy rights share common process of deve’opmeﬁ* " T.MacGibbon,

Customary International Daw,s,119-120;zob takie M. Sﬁfensen

Les_sources?s.1¢£;H,Lauterpac 1k oovereiartyqs 39)M598°G%§érduﬁ

ti, lre nrlzlone & asguiesoenca in diritto lﬁb ruamlonale,ﬁia =

Sta di diritto internazionale,thleyfascilyl961;Se4‘

{
2'C’Mt:n.'elli. dziell zmwyczaje miedzynarodowe nas WPIDW&dZ&Jqu(in?“
ductives) i znoszqce(abrogatives), G, Morelli,Cours,s,453,

‘2120b.g.Bierzanek,Mqrze,s.280*282¢

- 1 . ‘

22”If there is no nbrm/.../impdsinglupon the state(or anothe;
§

subjet of international law)tbe obligation to behave in a cer

tain way, the subjeet is under international law legally free

to behave ag it pleases®, H Belsen,Principles,s.305,

23Zapé&nianie t0 wigze sie takie 2z instytucjq desuetude, tzn,
wyrasnigeia umowy lub jej czeéci na drodze zwycuajowe],Zob,
@, Schwarzenberger, International Law,s,535-537,
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- |
24Zob.Rozdz.I, Lavterpacht orranicea moc,znoszacy zZwycza ju powe

tujac sle¢ na zasade “ab injuria jus non oritux" B, Lauterpacﬁtﬁ

SovereigntyLS.BQB. Kyrytke tero rodzaju maksym przeprowa&zi?é

G*Schwarzenbergger,The'Fundamental'Principles of;iﬁternatioqu

nal Taw,iCADI t.87(1955-1),s.195-385,

256, Gianni, e coutume,sﬁll9*120;ﬁ 135,

26 Zob,Rozdz, IX,

27, o  wyze] |
‘A Rose,Textbook, s,2Tyzob. awaga do artykuiu MacGibbona,

‘QQZQB,J;Basdevéht,Ré-1&3,5,494;»zob,takze D,Anzilotti,Lehrhﬁnhij

5.75;6,Scelle,Essal sur les sources formelles du droit inter .

Vnational,Requeil Gényit.III,s,llB;A.Verdfoss,valkerreeht_s;\

5
)

129; G, Schwarmenberger,Tie Fundamental Principles mfl,s,195~
385,

29y Kelsen,Privciples, s, 308,

. 1

30 gansu .
Za zaiqzek systemn norm IXEX stricto mozna uwazaé szybko ro

rastajgoy sig zespdi mexm przepisdw powstajacych w oparcin

-~

o Karty Naroddw Zjednoczonych,

SlZthwyzeJ.€;137 h

3Z'Hav:l.ng arrived at tie conclusion that the course of dealing
between the Britisi and Indian authorities on the one hand
nad_thefPortugdsse on tie other established a pragtice, mell,
wadrstood between the Parties, by virtue of which rortugal ho
acquired & rirsht of passare in resyect of private personsg

{
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civil officials and poods in reneval, the Court does not con=-
sider 1%t necessary 'to exsmine wiether senefal) inte'rnational
custom o the seneral principles of law recognized by inilieé

\ zed nations may lemd to the same Fesult;"ICJ Reports,1960,8 .4

Ka pematvhierarchii.ﬁigaéﬁ poszezerdlaymi rodzajami norm

prave migdsynerocdiowe<o,zob.nize], ) ,
| \
!
/
\ /
¥
/ -
4 ] -
1
|
)
|
S
|
1
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l"mheiGaurt,bhéllyWithin,the limits .of i%s.jurisdiction as de=

f@ﬁ£§ in Article 34, apply in the order following..."Commnittee,
s£678¢ Teket ostateczny artykuiu 38 zob.rozdz.I.

236013té‘d63.“ati0ns? Actes de la prémidre Assemblée, Séances

des Commissions I,8.385 1 534gzob,MMSﬁrénsen,_Ees.éourcesg\

A\ 8,238, G, Schwarzenberger, International TLaw 45?54~57,

» : , \ : o
Su1t is egnally evident tiat, when a clegrly defined custom

exists or a rule established by the continuel and general use-
rpe of-nations, wi:ic.: has consequently obtained the force of
law, it is aiSo the duty of a judre to apply it. Custom has
zlways played an important part in; and been especially appli~
cable to the law of ﬂationsg*ﬁeéause in the absence of legi-~
slation~and in view of the limited dgVeiopment and establishe-
ment of the law of nations hag taken this fdrm It is very®
natural and extremely: reliable method of development since it
results enﬁ%xeiy from the constant expression of the lepal
convictions and of the needs of the nations in their mutual
intercourseqy Not to recornize international, custom which must
be followed by'the judre in the absence of expressed conven=
tional law, would be misconstrue. the true cliaracter nad whole

!

history of the law-of nations.” Committee, =,322,

4¥thexe“was a natural classification, If two states conclude a

treaty in which the solution of tze digpute could be found;



/
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g
the Court must not ap.ly international custom and neglect the

treaty. If a well known custom existe, there is no occasion
to resort to-a reneyal principle of law, We shall indicate an
order of natural prédellence, without reguiring in & eiven .case.

tie acreoment of several sources;" 1bid,.s 337 - '
—— N

5“the crdexr simplyfrgpreseﬁﬁed tﬁefiosiqai/ordérlin which. these,
sources would occur to the mind Jf the judge " Ibid.333

. ! \

6"%&i3;ex§aresgion(in.the‘brder,fdlléwihgi'miﬁht be considersd;
superflimuous since the order in which the source shomwld be con<

sulted ‘wag alxéédy indicated in the enumaretion,"Ibid, &.,338

Ynﬁ@e judre siould consider the various sources of law simulta-

neously,*Ibid.,s,332
Brnia o %37 Hzg
Ebid. 8,337 558,

9Ibid!;ZQEmM.Hﬁdsqn*gggggs‘192~194;EEE 628, 7 ‘

10y sgrensen, sos_sources,s,244;xech, 7. kaemmerlé, Is coutume,s,

141, Ch.de Visscher, Cunﬁfibuticnwé 1’éiude des sources du

-
/

droit internationsl, Recueil Gény,t.TII,s.397

~ 3
Llangut le monde est d’agcord_pourﬁleux‘;eeonnaitre en principe
m@ﬁe valeur * Fioréﬁﬁgglgggsf208m209; "Laxdﬂctr;ne reﬁteVen
génfuele attachde & 1 mdde que le traité ét;iai§oﬁtume.qgt
ia_mEMQ.xax&uz3force juridigue et,tf%rtants une valeur déro-
patolire rég}groque " Gh,Rbussegu,?rincigeﬁfsi@&oﬁ Podobny po- ’
Flad wyrazi¥ Tunking"The bindins force of conventional and cus-
t omarey horms of internationsl law is the, same." &, Tunkin, Qo

~exiptence,s,2lyinacee) B, Tukin, op eit.,s, 103,
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1270, M, Sfrensen, Leg sources,s,243-244; 6. Scelle,Préeis du droit

des gens,Paris 1932~4,t,1,8.53 "les traité Sctrifs coustituent

en, iégle;ﬁyelque choserE“plus sur et de¢ plus palpabsble *

K.Strupp, Reéples s.mm 331;20b,Ch, de Visscher, Contribution,

§,357yd Uaemmexrlé, La coutume,s,ld4l,
! ‘ : S [
K B L i . Cnr .
l)“qo,prafére celle gui exire la mojns de concrétion et de pré-
cision bour 8tye conforme aux faits de la cause " M:Sﬁfensen,

Les sources, S,249;zob.A,Yerdross,V8lkerrecht,s. 127

léch;dehﬁisgcherﬁkeflactipns‘Qn,the;gxeseﬁf_QEOSpabts“of Inters

NATIONAL Adjudication, AJIL t,50(1956),passinm,

lSArgument ten byl zresztg wysuniety przez sSameso ﬁrojﬁktedawcq
art. 38, Zob,wyzej TFrofesor Hubert piszes®Uszeresowanis grup
norm, ‘tak ﬁakgzoataky_cne wyliczone w .art,.38 ustep 1 wskazuje

no hierarchi, norm Najwazniesjze sg normy praw&’stam@wioneggﬁ

potem idg dopiero normy prawa ustalane~o/zwyezajowero/. Jest
to z~odne. z panujgee doktryng i IéeczywiStoéci@ mi@dzynarc@bi
we, g&yﬁ %otycﬁczas~de@y@u3qoe»znaozanie\w stosunkach' miedzy~
narodowych ma WolaApaﬁstwﬂiktgre przyjety jakied konwencje mig=

/ 3 - . I \, NN L p < b
dzynarodove migdzy' sobg," S,ﬁuﬁerﬁ,frawo;e$,ll,s.l4;zob.tak23

G, M tzmaurice, Some Prohlems,s,. 173,
-~ 1 \

1.6'*"3]&1(‘3 general principles of-iniernationaL_law.apyly to Dantzig
Py Yl

subject, Wowever, to the treaty provisions binding upon the

Free City and the decisions taken by the orrans of the Ieazue
3,7' A \ y

under ‘tigse provisons." PCIJ Series A/B 44,8,23-24; zob,ibid .
4 1,8,30; ibid.A T,s5.214ibid.A/B 5},5;149»50‘Zpb,tak23 opinie

odrebng syduic~o Anzilottiess w wyroku 'w sprawie wskhodnie ] ¥
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‘witnhodmkeg Grenlandii,ibid.A/B 538,76,

17"The‘00urt is here faced with a new situetion, The questians§
to which ita§ivés rise can only be selved by realizing ;hat
situat;on isﬁaominatéd by the provisions of the Charter con
sidgrcg in the Jipht‘of the principles ofiinternational lawf;

ICJ Reports 1949,s,182; zob,G,Schwarzenbreger, ;gtérnatiggg&f

Lew, s.57.

Ibid,

e
- d

igZobqtakée nize j, 0d bierarchii norm z punktu widzenie ich sto-
sowania nalezy odréznié‘sugefowanqﬁleaszcza przez szkolqikgi

zenowskg, hierarchig norm z punktu widzenia podmbEmumpmg pod-

stawy ich mocy wigzgcej. W myél teso pogladu, prawo traktato-

we jest jakobj hierarchicznie nizsze, poniewaz jego moc wig-
zgca rzekaomo opiera 8ig n& zwyczajowej zasadzie gactalsunt
servande Rrof . Kelsen pisze: "That a treaty is d lawucféé%ing
fa&t,-tﬁatiby‘a treaty oblirations and rights are established
or in other terms tiat a treaty has binding force, is due to

rule of customary international law which is usually expresse

in the.formuia.gacta,sunt.servanda. Tiis rule is the zeason
of validity of treaties/ﬁ,,/W1th‘rbspect to its reason of ve-
1idity, the conventional la¥ is inferior to the customary law
Tha latter representé a hisher level in the higraﬁchioal lttﬁ
ture of the international legal order than the former,"E.Kels
,gx$é§;2325.8;314;zob.takﬁe P, Guggenheim, Traité,s,1,8,57;7.

Brierly,Barles péndrales du droit de la paie, RCADI t,58(193
~IV},8.72, Fie kwestionujac denioszodci %m} sasedy pacta sunt




™~

\ 259
rozdeitak IN

servanda przede wszystkim jako naczelnej zasedy moralnofei
migdsynarodowej, ktséra wostata Jus sko&yfikowgna w Karocie Na

déw ZJednoczonych, txudno sig jamdnzk sie jednak z wspomnis~
nym porlgdem mrodzid Zasade ta jako.éasad?zwyezajowa nie jes i
Jok Bie zdaje, ani nédrﬁ;dna, ani 'starsza od*ﬁraktatéw;ﬁzwaﬁ .
wywszy chocby zawerty w'niej termin "pacta”. Bardzie] przékb?5
jacy Jest poglad, se powstaZa oha jako mx nogdéinienie obowleg
ku i praktyki przestxzerania poszczegélnych.umﬁﬁi Z0b.L, Goulc:

.

4n Introduction,s, 40 oraz P,Iukin, op.cit,rs56,Stusznie tew

profesor‘Klgfkowski stwierdza, 2e "moe obowiqzujacg(zasady‘v

] . 4\
ta_sunt gervanda)potwlerdzajg zardwmo umowybjakluchwaly mig- .

dzynarodowe, 4 Klafkowgki(zob . Zarys.t,I1,8,107)
) , TyB. ;

QQﬁiewgtpliwie siusznodd ma Ch.de Visscher piszac o koncepeji .

N 7 / .
woluntarystyczne}l prawa miedzynarodowegos®Pour avoir tenté
‘ / . » > “,
de raomener;la coutume internationale & 1a fiction 4 une con-..
vention ﬁécite‘éﬁtrerEtats, cette doctrine s’est condamnée ¥ |

ne péfi€trer ni son fondément, ni les véritables ressorts deng
!

son tzmidmEnt action, Au lieu d‘observer les faits dans leur -
rdalité et en prise directe, elle les a envisagé d un point 5
de vue arbitrairement choisie d’a@réé’unvpdstulat non vérie
fié,* Ch,de Viésgﬁer{gggggggi33§56.Trzeba jednak dodad, %e.

rzut ten mognaby postawlé takze niektdrym innym szkoom,

EIUmowy jedynie zatwierdzajgce pewien stan faktyozny(np,kodyf:
keeje prawa zwyozajowsro) trudno zaliczyé do typowych Howm
traktatowyoh, Sa ane normami typu posredniego,Zob.nize],
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22n1e texme "droit positif® ne peut point &tre concu sans la pr
sence de certain phenomén S vsychique ayant rayport & certa

act¢ons humamnes " FuCastber? La methodolople du droit inter

natl@nalﬁgublic ECADI t:4)(l93?wl‘ ' 516 A leealJrulq/a,;J

in principle coubines en Mousht® and an “is" GcWr~hL* The ~

-—mo‘.

btrengbtenlng of Ipternatianal LangGADI,t,98(1959v111),§§12

—

“Chaque norme du droit international correspond un processu
réel/. .. /auquel la conception normative vient conférer - le c

) "

“ractére bpéOlquue de r&sle. Juriquue "p. Guggen181m Traité

/ ! teIif&LlGQ " | !( (

K 3 p > 5 ~ . . N : S ' P
2 Prof Visscher niecc inacze] okresly t= xdznice:"™A la différ

ds ﬁévuoutume, le traite o “ogire vﬁinén(ioujouig réfléﬁ
G iag,éﬁ moins & llaéVée dg 1lu vo.onté deglﬁia£s¢‘Tandis,q§
. : . . \
‘dens le processus cautumier§lairéfi@ Je droit s induit pdri
voie Qu raisonnement afunp série d attitudes doﬁt-la-ﬁoordi?
tlon et la- léwiblmaulonsne g etabl;ssbnt daﬂs la persp@ctiv
du droit du’d pawt;riorj dans'le *ralté au contraire, ¢ e
xau départ méme que la volontc de créer du droit s affirme d

'fgggn ) la_fo;svdlrecte et gzpresseeﬁéh;deJVisseherﬁCoutume

3;589; 4@$o£/teﬁ‘przytaa2a'ﬂeszcze-trafne,ekreslenié-Hau:iéu
v le fraité'interﬁétional par l’ampleur:a?s‘intéréts'q;f
em%ra»se ey/des‘}orces mises & soun service% est probablemen
ia manlfestatlon la plus vrappantu de la volonte ‘humaine atu
taché a8 emparer de 1° avenlr pour la soumettre a'un certal

orﬁrqgvlbid,,a@589~59o;zobktakzeQibld;Cour1génera19¢sﬁ416;:




- 24y zWiqzku z pranicani praWarnasuwavaiq PUET T 2e‘ﬁngereﬁo3é

czluwieka w przyrode : znaczenin konstruktywnym i niestety,
f%takze destrukt Jvnym czyni tak "waltowne postqpy, se coraz #_\
"trunniej yodaé przyklady dziedziny zycia ktoraby na pewnc

nie wymagala w najbl;ZSZej yrzyszloéci oohrony lub re?lamenta-

\

cji naxxkx w skalz mieCzynarodoweJ. S Y

QSNouveau Recue11,Généralvdes Traités,l série;tngixigs;275}

‘26"It 1s.already well known that an unwrkltten amenament 10 the

\ Cbarter has taken place in tbe practice of the aﬁourity Coun»
cil namely L0 the fféct t. at. the, Qbstentlon of a parmaredt
Member gresent at % a maeu;nﬁ is not abblmlluted to {he exer- .

clhv»bﬁ tta r it £0 vn1c "TﬂI Reuortm LQ)Z S, ”9‘g2ﬁ7 ibad, .

s, 292 gQO Sl@%mﬂl& erfESO” Lacbq w ariykule goéwiqﬁenyﬁ ré
A

-wizai fLarty Na voaéw 7jeinoczoay¢ plb*e-“La vie g cree LTine

1

‘teryrétdtjkn. q estu,l peﬁnt hlrulllcau¢1 ,48-“e5 chﬂdvs Fu ~§7;‘

sances aient su se mettre avcord sur ce point que 1 absten-

tion ne oon$titue pas le veto "M, aaehs ne prob:éme de’ la 1év1~

\\sion dg_la Charte deb ﬁations Unies, RGDiP 1957 ax,1,e. 6?

Trudno 1ednak zgodzic szq z okreéleniem tej niepisanej popraws .

ki do Karty jako interpretac;@, skoro Jest ona wyraénie sprzec'ﬁﬁi

na z brzml@niem art 27 &arty!Artykul ten wyma?a bowiem zvodny

nJcL,pxacov YSZJbtkiCD czlonkdw btaaybiﬂ - .

o7 S .
/éfﬁrybuna%-w*ln\eéw1au zyks "The pzactlce of tne Orranlzatlon»,

%p;onp“out its ﬁlbeIy bears out the forroinv elu01aation 0*

oy

1

”

//
I

N, - B L . . N B
Tlre Ld¢@-’aotlop" in the la3+ b@n nee QI»ATtLOlB llwparaﬁrapﬁ--w
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*venxlon may eertamnly provxde evmdenee of thelr intention f,
”ube purpose of ithainterpretatlon. Futhermore if a praotin
gﬁonﬁ? culng pav tied 't}xs may'jzzra “’*ut at tbe end Of)a

-yuarantua of the {enuvat of the ya*bleﬁ "\Ibid s, 250—4%1?20

ﬁtakze ibid,.s, 23 l~9;4 s s
30,

A
. velle sans fondement mxxx dans 1la yruulque ou la jurispruden
ifuné'oénwantlmn et une eoutumea_CGmme‘la-conventxon allej st

:des mbats, mais eile n' e;iﬂe ‘pas la déclaratioﬁ & enﬁauemef

Lde la Part de chague des 3axkxgam P rties Comme la eoutum

22
rozdsziat IN

i

-

/

zj:,eiﬁﬁarty“ i doSzedl do‘wniosku se "the aréﬁmeﬁtfwbich‘ 
¢

-y

/

Ibig.gs 255, 260 262, 263 266, 271 278 279 A 280

15 1mt¢oduoea awithout 09y051tlon in the relations between t

>y

1

ﬁain*pv nod a‘hod;fica ou of a kzeauy rule fhut in tbatne

ot

the Verw procesn oF ormetﬁoﬂ ef Tpe new rule QIOVidu

J.’
"{ine rébolutlon ng ponrrazt pab eréer une norme juridlque

ce” antéxl cure; La résolution se plfce;u1n51 & mi-cvemin entr

i

1 expresszoa d “une volonté ol & “ure. opinlon commune de la

’,

elle présu@pose certains pomnts o attache dans la pratique
térieure, mais sa.valeur juridique est inﬁépendanxe @ une-‘a
Ve formelle de sa coﬂéormité avelt la pratique o ML Sﬁiensen*

principes,s, 99»100;zob 2, Jessup,A Modern Law of Nations, ﬂew
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York 1952,8,46, ?xoflsﬁ&ensen usyws w inaym miesjcu nawet okx
lenia "umowa o tredel miszanej?, ale w stosunku do konwenoji
dyfikacgjne), w ktsrsj zowarte sg postanowienia ocdtwarzajeoe,
’norm;:zwyhzajowd z dodatkiem przeplsdéw szcgeriowyeh o chare
terze %eehnioznym tub administraeyjnym,Ibid.s.80.
\
31“81ucaa1 ingienienia'Qbycznych'Eorm~mi§2dunarodngrofprawa d:
powoxnym putiem wiesma czasti, Nowala, dorowornaja norme W&~
ogale obyczna ochwatiwajet boleéetuskii kxug rosudarstw,cmem
-B%araja; obycznaja norma, Rasszirienie sfery priznaniza 1~d1eg
wija nowoj norxmy nieriedko proischodit nie tolko dogowornym,
no i obycznym putiem, w regultatie czero dla odnich gcsudars#
ona-mdzet\Jawlatéapdokowornoi, a dla drurich, priznawszjch g%
obycznym puqiem, cbycmnol normoi, Eto - kakby smieszagnyjaw
nbyoznﬁidowoﬁornyje normy." G.Tunkin, Woprosy,s.110. O‘Pak¢ia"
raryskim = r;1928 Tunkin Gale piszeg*NOWOiﬁ sodiersanie %o
principa byzo prianano*opiat’~taki czastioznordorowofﬁym»cz .
ticzno obyezaym putiem,” Zrisne zad punktu 3 art.27 Karty Naq
déw Zjednoozonych drogy milezeco uznenia praktyki Tunkin ok¥e
1iz nastqyﬁjgcb:“w prektikie Sowieta Bezopasnosti w rezﬁffét
jawno wyragenriogo ili mokezaliwogo sopiasija czienow SOWLeta_
ustanowizad toikowanie, soriasno kotoromu wozdierzanie postow
jannopo oziena Sowleta Bezopasnosti pri goiosowani nie rasem
trivajetsa kek polosowanie protiw i nie mieszajet p%iniatiuz
riesgeais,” Ibid,, s, 111-112, MOMIHHIGH ,

’22efhaps tive differentiation betwesn convekxional;interaatﬁﬁn
law and oustomary international law ocurkt not to de too rip:
\ \ .
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insisted upon. A principle oxr rule of customary international
law may be embodied in a bipartide or multilateral apgreement
80 as to have, within the stated limits, conventional force fo

the State parties to the aﬂreemgﬁf.so long as the arreement ig ™

in forcegyet it would oontinue to be binding as a brinciple ox

’ ) . . Do
rule of cusiomary international law for other States. Indeed,’
not infrequently conventional formulation by.certain States of

\ : .
8 practice also followed by other States is relied upos in ef

forts to establish the existence of a rule of customary inters
| |

national law, Even,multipartide'conven&ions signed but not

brought into force are frequently rerarded as having value as

envidence of custpmary international law,™ YILC 1950,t. T 5,368

\533p0érdd autordéw, ktérz& szczerslnie duzo wwagl podwieci.d tenfii
/ ! '

zagadnieniugwymienié nalesy €% prefesoréwsCh,.Roussesu(Principe

s,a§74927}emiSﬁ%ensen(Les sourcesds.12§»1501wGiSChwékzenbexgeg,

(Fundamental Principles;passim),A,Peretiatkowicz(Ogdlne zasady

prawse jako 2rddlc prawe miedzynarodowego & tendenqje kosmouoli

Ezczquréznaﬁ 1955,paSSim),ﬁ;Lauterpacht{DevelopmentﬁSW158~;7C

gxnRpshumEnARE T nYRkn Yo h e mpam ke XN e n XA SRR Imkne
' (
1 \ N
zmabrgEnwmpeda knwowadnanrormaf in xBinytargan eanxainninehphee

W.Korecki{"Qbszcse principy prawa” w miezdunarodnom prawie,Kie

1957),P. tukin(Istocaniki, s, 868~100) i G, Tunkin(Wopros ,S.146~15

Sacgegdiowa an&lize prakﬁyki stosowania takich zasad mozna g@é

lezé w podstawowej monografii BinvChengagGegerai Principles, pe

sim, ) <
X 1

Mhzob.wyse]. Committe,s.286~267,293-296,308~311,314~315, 35333
1 597, -
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1
35nzwgtion§/,,‘willpn0ﬁ submit to such principles as have not

been developed into poesitive rules su.ported by an accord bet-
[ . :
ween all States. "Committee s, 287

36“Amefiga would pewer give its &sdherence to a treaty for cémpul~
\sory jurisdiction outside the limits of revosnized rules,"Ibdbid,
5,309,

3Te v.odt (iS)c. .throuth custom that pgenexal principle‘s come to be

/!

‘recognized, .. "Ibid.,s.334,

*81bid.,s.308-311,

~N

39n wwhose, funetion 1s to decide in actordance with internatio-

nal law,..® )

%,{_’-
40Profesor Bierzanek podkresla, 2Ze popravka ta®czyni koniecznym

interpretowanie spornych Zrdédel prawea miqdzyﬁarodewega(pu"c“)s

w spos¢b restryktywny,uniemozliwia przyjecie postulowanej przez
niektsrych autorgw wykiadni artykuln 38 Statutu, jakodby ten,przéé
pis upowavn“ai mrybunak do wyjscia 'w zakresie stosowania prze-
piséw prawngch poza ramy pozytyWnevo prawa migdzynarodowego 1
dopuszcze gparcie wyroku bgdZz na prawle wewnelrznym paistw cy-
wilizowanych, badZ na rerulech talf lub inaczej pojmowanego pra~

we naturaluego. "R, Bierzan»k Roztrzyganie spordw niedzynarodowych

w szgtemlv ORZ, Paﬁstwo 1 Prawo 1946, zesz. 2, s 26,

‘ 2 1 L
4lw wyroky w sprawie tranzyfu wymieniono tylko te zaghdy ¢ nazwy \

. s 4
w bremizaniu p.1(c),Zob,.wysej. Powoiywano si¢ natoriast na ten
punkt w opiniach odrebnyek i. indywidualnych, Sedzia Erylow w
' opinni odrebne) do wyroku w sprawie ciedniny Korfu wymienil te
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~dgdine.zasady'opaszozajchjednak wyraz "eywilizowene®, Oswied-

ezyk onﬂ"Iﬂ the present cabe the Court oannot féun& an affirma-ﬁg

.t;ve reyly to/ﬁ.g/éitber on tbe EXixkEnwn existing. internatlonal

nconvention oz~on 1nternatlonal custom(as eﬁidenée of a gen@ral'rv
;practice) or apaing on. any Feneral’pr;n01ple of law(reﬂognited

by, the nations}“ IGJ Regorts 1949 s 219

'4aZob wyzej

3 . ~ - /

441pig, B 12,532, \

eI < vares
-

45”Whereas th@'ﬂ@urt baving reached hig conclusion simply on the

J

haslis. 01 an e amlraulan of th. situatlon of faet in fésaxd,tc~
this euae/ meed ﬂOt‘d@Cld@ as to the axteﬂt‘to=whiah.1nternae
vl qa¢ law fa%eﬂ .aognlzance of the principle oi "gtipnlations

eg A a2 s,20

AR A WSSOI W Uy B

in favoux of thifrd Parties, "“PG** Seri

46",;.a principéd penerally sccepted in the jurisprudence*of ina
'aernatﬂonal arbitration,as well as by mopileipal cou@bs“ Ib“d
Y X
A 9f ; .l ]i B AN )

'Qqﬁm‘.uhe vletim df a break of int@rnabional Jaw is often,unable
to furnish direct proof of facts riving rige'to‘¥g3ppns§billtyi
such a State should be allowed g more liberal fecpurseitosiniee
rences of fa¢t“and qircumstanéégl Qyiéenc@, This indireuct eVie
sdenﬂé.isfaamittedﬂin‘all gystens bf“law, and~its'useqis”reapdgf

anized by 1nte:natiqna1LdeciSionsf";ﬁJiRapéftS;1949;B.18'

L

485bllu0ny do tero boplad wy-iosii Secelle-w. Komisji Prawa Miedzy'

naroaoﬂegoﬁ Sprzeciwiajge 8ig zdabiu, jakoby zaoadylwymieniong.
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W p, l(c} d@tyczyly Jjedynie zasad prawa wewnvtzznego, podkreélij

1
zZe w' rzeczyw1btoéci w gre tu WCDOdZ& zasady yrawa mlquJnarodo
wego i-prawavwewn@trznego '"Jest'to gupeinie lo;ipzne,jegoizdanie
,goaﬁewau kazda zasaaa grdwa Dg@dzvnarodow go ’iérze'swéj-yqez§

tek‘z gwyczajud ktéry jest w Lstaeie poWwiarzenien preﬁfpaﬁén
' EE s i ' ' S :

CZynﬁdgci opartych’ na ich bfawie‘wewn@trZAym-\Kazda:wigﬁ zaééq
Wzanim stala sle. zusada prawa mledzmeroaowepo najpicvw byla
ogslng rasads prava wpwn@t znefo X W ‘obu nﬁaalach swojegd roz-
woju mevia Byc.stosowana przez.mrybunai'w'dzieGZinie misdqu@r}‘

) B
dowej. " YILC 1049, 85,205, '

b !

G g L .
4“Deaﬁa51awc w&x@sku;de*hodzl tag 1 ﬁ; piszgc:s " mozao g poin

.{..‘

;row&aigm wiwleredalt ", ezto punkt ”@w:ﬁt.if'

suta Quaar
'ﬁaga Suda,OON byx i ogtajetSa prakticzeski mierﬁwbi punmtnia"

chLukinj_;, cit.,s. 100 o

imegaeeenn 37 F f

10
fO"Eﬂ 0s.gu; congerre Ia 3cianes au d¢QLT international, /s .t 38

(n),kéga porté up coup movuel au ‘positivisme &anu 1 "une. de s'
by :

1 plus 1ny@vlan eg manifestations,c est-h dire Gans sa uhﬁorig
‘gources des ﬁécisioms'judlclaizcn H.lauterpacat Réeles, s, 16
2

5laob P.dessu up, Parliawentary Diplomacyﬁﬂn-Examination_bfﬂthé?ﬁ

gal Quality of the Rules of Procedure of Orrans of the United

Kations,RCADI ,89(1956~T),s,204; A,Tammes, Decicions offiﬁﬁév

ational Orﬂans a8 a jource of Internauiona de RCADI t .94

(1958~II) 5 268 I. Machibon Cubtomaxv Interndtlenél Lans 128

144 P, Lukln 2 1t°,sﬂ105~322
)

‘ ‘ " ' 1.
5270b.wyzej przykiad posany przez Brof,Sfrensena,

AN
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L ..bhe distinction be\tvmen law-finding and 1a.w~creat1ng is

somewhat relai:ive.“c Sobwarzenberger Intemati nal Law,s. Ri:
zob, ibid‘,s 25-27; a takze h Lauterpacht Decisiona g.81,

ZWita_mberg, okregla termin"dowsd™ m,in, jako "1le moyen de sd'qfft,ar;-ﬁ
miner chez le juge la représentation du f£ait jushue~12 igno
mais qu-il doit .c-dnna:i‘tr'e;&"*,J,,Wit{emherg, La_théorie, s 5;:zo0d,

takze J,Lalive, Quelques ramargues sur la preuve devant ls

Cour ﬁgerman‘en‘te et la Cour Internationale de Justice, échwﬁeiz’e
rischeg Jahrbuch fév internationales Recht 1t VII(l?SO),a ?'I-l .

Krétkie zestawienfe pogladdéw od czaséw Grocjusza na as’calanie
zwyczs,a;}owych' noym urawa migdzynarodowego zob, N Mateesco, E
gontume, s, :2«47---25;)¢

M’
Irekst art,38,zob,Rozde,I/1

4}?1erwotnyi prajekt Descamps punktu 1(d) obecnego artykulu 28
brzmiaks®*,,..la Jurispiz‘u&enc‘g inte:;n,éti onale, comme organe 4
plication et développement d'LE’ droit, " (w przekiadsie -ana'd/'.tlgf
kims*internstional jurisprudence as a means for the applicql‘
tion snd development. of law® JtJurispriodence" w tym' projekele
obejmuje takie poglady pisarsy,Committee,s.306,548,

W komentarzu do projektn Descampe uzasafdni swoje atanm

4o w konkluzji dodajqoz"let 48° ﬁo longer heaitate/.../to ins

Jomongst the principles to be followed by thq Judge in the

N
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7 N
lution of the dispute submitted to-him, the Jaw of -objective Ju
\ -

tice, at any rete in so far as it has twofold confirmation of

the concurrent teachings of jurisconsults of autharity and of
EmpmEpxeEpxhenchings the pubIic conscience of civilize&=ng®ié
Ibid.,5.324, .

5”Doctrine andgjuxisyrudEnee.do not creatgs lawgbut they assis
o

both jurispfudence and doctrine, but they should serve only t
clarify,"Ibid,,s,336,

in Getermining rules which exist, A judge should meke use

s

S*As subsidiery mesns for the determinsiion of rules of law,®
Tbidm,s.584,597 Istniejace w obecnym tekécie punktu 1(d) zas
/ {

trzezenie dgtyczgée art,59 Statutu zostakto dodans dopiero péZ

niej w czagie‘bbxaﬁ wwLidze»Naroﬂéwﬁz¢b}niééjm

o

Tﬁhiliiﬁbre dla podkreélenﬁa, ze€ poza prawem pisanynm Trybunai~

stosowal takze prawo zwycﬁajowé? zaproponowal wstawienie s8¢
Yyules of iﬁf&xnatienal law from whatever source they may be
derived,”Ibid. s.295. Dalej zasé(streszozenie w protokole Kom
tetu)s" custom is formed by usagés,féIbWéd in various publ
and fbrmal-&penmmntsﬁ«and‘frqm.ﬁhg/work;'of writers who agre
upon & cerbtain point, "Ibid.,334, \

Stusenie %ez Pisgze Bérchardz",.;international coﬁr@s, nni"
being resiriocted by those technfoal rules 6f evidence which
were @ concomitant of the jury system, and international law
being admitted in &n e;rly gtare of development, all types i
record and opinion mey constitute the instruments of persua-
sion, ™ E,Bovchard,The Thebrg,s,34§. Podobnle Witemberg:® .qu

7
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que soit la conception de la coutume qu’on edopte, la rdgle ¢

droit coutumier résulte toujours de 1’examen d “un ensemble de

faite,"J.Witemberg, opeit.,s,38;zob, takse M, Hudson,Cour,s.595.
Trzeba”nadﬁieni@, 2e ﬁean'z prz&czyn nieporozumied mi§dzy

czkonkami Komitetu odnoénie punktu 4, jak zresuts calego art;

38, byr uszywany w réznych znaczeniacth termin "ZrOdioT,
. ) /
‘\Bﬁrtmggmmhe%cdurt shall/, ./make all arrargerents conneétea ﬁi
the taking evidence, /
Art,52-/the Court/may refuse to accept any further oral or
written evidence that oné party; may desire to present unless

|

the other side consents, N

Axt 53~ {1)}Woenever cne of the parties does not appear before

[
the Cour®, or fails o defend its case, the other party may

call upon the Court to cecide in favo¥r of its claim9(2)Thé
Court mist,before doing so,satisfy itself,/.../that the ¢laim

isfwell“iounded in fact and law,.

9“,.Gnothing.which the Court says in the present judgement cani

be regardeflas restricting its entire freedom to éstimate the
valuex of any arguments. advanced by either side on the same

subjects during the proceedings on the merits,"PCIJ Series 4 .

§,15A16, "The Court ig entirely free to estimate the fﬁlu&w

_ of statements made by the parties,"Ibid.A 7,8.73
long wyzej rozdz, I/jb

llW wyroku francusko~szwajcarskim w&sprawie wolnych gtref Gérne

Sabaudii ) obszaru Gex fYrybunat ormeki:

"From the general point of view, iticannot lightly be adm
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_ ted that the Court, whese funetion is to declarg law, can be
ealled upon to echooae between twp or more ogastruettcns gigr
mined beforeband by the rarties nene of whish may eorraapox
tc the opinien at which 1t may eyrive, Unlees ctherwise prf
'déﬂiwgﬁ must be presumed that the {ourt enjeys the ¥reedom
which nermally appertaing to 1%, and that 1t is able, 3£ M

is 1%s eopinien, ggk enly %o accept éne or other of the two pro-

positions, but -als¢ reject iiem both,"¥iiJ Series A/B 46;&;135*

’l“wrpe Court will Aow progecd o aephvt&in whether menexal int

natichal law/| .. fecntaing 2 rule prohibitine Turksy from pre
s2euting Licutenant Demens,

foy @ﬁi%ipuryQSQF it will 40 Shefuret plane ﬁxam%ﬂe the,
value of the arruments advanced by the Frenech Government, wi
thout however opmitiing o fake 4rio ascount the ygssible as
peche cf‘th&*prwblem, which migh{ how the exlzcence »f 8 re

ﬁricti@&,rule.applgeahle,in this gasze,* ibids.& 10,%.4

“The Court/,,./ observés thet in the Fulfilment ef its ta
of itsslf aseeraining whai the 1n%ernatipnal law 38, it has.
not confined iteelf to 2 econsideration of the arsuments put:
forward, but has ineluded in %8 receavehes ull precedents,
teachings and faets to which 1t’ﬁadiaccesq and which misht p

. L .y J E B
sibly have revealed the cxistense of one of the principles g
" # . B
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international law contemplated in t%p special arveement, "Ibid,

— |
8.31; zob,takze ICJ Reports 1952,s,209.

l’“Tbe Paxrty which relies on a eustom of this klﬂd mast prove i
that thir cusiom is~established 3n such & mannsr that it has

become binding on the other Party." ICJ Reports 1950,s8.276. '

141114,1952, 8,200, Na zasade te powolat sie takié sedzis Klaesti

w opinii odrybne) do wyroku w sprawie Nottebchma;"t,,gﬁe shoul-
as in the Asylum case, enguire whether a rule derogating from.
that prineciple, LS established in such a mann r that it has be:

(
come binding on Llethensteln. The Government of Guatemala

)

would have to prove %27 such &4 ocustom is.in aacordance with

a gonstant and uniform State prectics "”GL?}tCQ as law? ibid,.

1955,8,. 30, W tym wypgdku sgdzia ten doszedi dd wniosku, ze dow:
déw na istnieaie WWJQaddu Aie dostaxczonod*But wo eviduuoce . iﬁ

produced by that Government purpoiting to estaplish the exisw

tence of such a custom, "Ibid.
/

£ , . s
'lJ“The Court has examined the earlier pracgiice, and the prepar
ry work of the Conferemve -of Alpecdiras of 1906, but pot muoh
guidance is obtainable from these sources."Ibid,,s.209;zob;ib.

s,186-187,195,199, 200, 210~-211,
h as/

onghe Court will progceed to examine wbetbbr such g rieht 18 el

med by Porbugal is established on the basis of the pyactice
that prevailed between the Parties.. . "Ibid.,1960,%.40,

17ZOE.J,Witemberp,0" cit¢,s»44&45;H;ﬁduterpacht,Development‘si§§5
: -
"‘3 79.5
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1Bpc1s geries A 10,8.23;z0b,ibid,,s.28 1 29,

914, ,8 14,8.17,

/

20107 Reports 1951,8,21-22,

21l1p14.,1951,8 138

it

22707 Reports 1960, s,40,

zaomémmenie.znaozenia pewnyoh podstawowyeh rodzajow dokumentéw —.

jako dowodu praktyki,zob,.nizej,

24wadcil ne to uwape profesor SgrensencZob.M,Sdrensen,les gsoure -

ces,s,110 N

2Suyo arguments has come o0 the knowledge of the Court from wﬁ;¢
it could be deduced that States recognize themselves to be un~
‘der an obligation towards each -other only to have regard to th
place where the suthor of the offence happened to be at the ti

of tue offence,"PCIJ Series A 10,s,23

[

Ibid,

27“Again, the Court dces)hot\know of any cases in which Govern~
ments have protested against the fact that the criminal law of
some country contained a rule to this effect or that the cour
of a country congtrued their criminal law in this sense, Conse

~ guently/,../it becomes impossible to hold that there is a rulé :
of international law which prohibits Turkey from proseoutigg j
Iieutensnt Demons,"Ibid
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2B“Thls case, to which others mir~ht be-added, is relevant/ .0/3

order to show that the prinéiple of the exclusive jurisdictic
of the country whose flag the vessel flies is not universally
accepted,” Ibid,|s.27.

29”The allesged fact does not allow one to infer that States hav
baan\aanbcicus of i.aving such a. duty,on tie other hand/ /b
re are other circumstances calculated to show 1.8t the dontra

xyis true," Ibid.,s.?28,

3011)3& . \ \

31V.G.it does not appear that States concerned have -objected T¢
\eriminal orcaaea ings in respegt \to collision cases before the

courts of a country  other than the flag oflwhich was flown,or

U)

, o ‘ \
that tbex have made protests, *bzd .20

BQ“Thiavfact'i§ direétiy opvosed to the exigtence of a tgpitHCQ
sent on the part of 8tates to th”é exlusive jurisdiction of £
/ State, whose ‘flag is flown»tﬂwlr conduct does not eppear to. ha

dlkfered a. ureciably from tiat Observed ﬁy them in a]l cases

eoncurrent Jurisdlctlan,"Tbxd ;

33“It seenms haruly plobable and it Woufd be in accoraance wi
~internat;onal Practice, tbat the. F;aneh Government in the Or;
gha ~ Onéle~joseph oame and the, German Goverhiment in the Bicbe
tana - West-Hinder case would have ommitted *l:c._)P.’c'__c,te.f.%’é-ag‘aa,.i_;1
thenexercise of oriminal jurisdiction by the'Italian,and Bel-
bzan Courts, if they had really thought tiat t;is wag a vio
tion of international law,” Ibid,,s.29.

q.
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H4arne exisvence of the principle estsblishihg the obligation tc
! .
make reparation, as an elemenkt of positive internatiQnal.lawg

has moreover never been disputed in the course of the procee-

dings in;%he1vazious»cases concerning the Chorzéw Factory."

!Mﬁ 2 A 1?! S‘,. 29 ¢

55!,..ma4y differences of opinion as to fgreign affairs arose

between Poland amd the Free City, but a practiece, which seemg

now to be well understood by both Pérties, hasféfadua%ly emey
L _ , . el o Bl A e

! from the decisions of the Hirh Commissioner and from the subs

guent ﬁndexé%andiggs and agreements arrived at betwéen the Pax

; . Lo | R

36a1n this usage the Rumanian delepat. tapitly bat formally acs

quieﬁceﬁp'iﬂ the sense that the modus vivendi was observed om
both si&gs according to wkich i%@ sphére of action of *he Co
sion in fact extended in all regpaq@s as far us above ﬁrailag
Ibi@FQB'lé,sgl?a Ne znaczenie braku sprzeciwu wSkazywaf%y tak
nastqpuJQQQ:stwiexdzéhie yrybunatu w tej same] opinii:ﬁ;ngthe
long pexriocd of time tuat has elapsed gince the ¢onelusion ofg
Treaty of London, mattexs had centinue& in a more or less sat
factory way, and no one denied that mrmampousmmmmmob H

the European Commission had exercised some

powers on the sector from Galatz to Braila, no matter what th

5ﬂﬂm legal i ground and nature ‘of these powers may have ‘been :

,I_ .b._:j;' _d. oy i o 2,? % {
>T1bigd.,s,17, < |

N9




276

 roesdziazr V

381p1d, , 5.105-106,

59 \3xharaby/xortayyl.whas debsrred ﬁéf%elf from con%esﬁingxn‘ﬁ

nish doverei-nty over the whole of Greenlan® "Ibid.,A/B $3,.
69,

*010g Reports 1950,s.277; pobavmbed
. _ i

- | \ Agﬁ
41“Eut geven if it could be supposed that such & custom existed

betiwveen certain Latin-American Stdté* only, it could not'be
invoked against Peru. which, far fram buv;nv by 1ts attitude
adbered to it has, oun the contrary, repudiated it by refra
ning from ratifying the Monwevideo Corfvetnions of 193% and
1939, whibh weré tie “4}5* to include a rﬁle concerning the
quailfication of the offence in matters of diplomatic osylumi
Ibid,, s, 277-278, 7

J

45“T”e :bgence of such. Lenunclatlon is foncldﬁiye proff that

‘the practice continues and is definitiﬁgiyhfgcpgnizéd@“I@iq
~ 4 ‘\J :

s 306, /

439 here is nPt oné iustance, cited by ewtbér leumbla or Pgr*”
in which a Party to the Convention has refubed to grant or 't
recoenize diplomatic.asyium tc a politieal offender“ln time'
of poldtical disturbance®on the pvsund that hq was seeking

to escape from arrest..."Ibid.,s.5325. i

44Bryia. 9,269, q t
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¢9“,h$neither the reserveatiohs made by certain States nor ~the

position adopted by other States towards those reservations
|
permit tue conclusion that asserit to one or the other of the
\ 2 | | ‘
practices had ‘been =iven,"Ibid 1951,s.25~26,
¢ Ab1d

46

"fhe Court will confine itself at this stage to noting that,
oxrder to apply this principle, several States have deemedgig

necessary to follow the strai-it baseline method and that the;
not/

have encountered objections of principle by other Statea,";g”
&951, 8. 129 © \ /

(- \

4Torne court hawing thus established thé existence and the cons:

tqent elements of the Norwesian gystem of delimitation, furt
finds that this system was consistently avplied by’ﬁorwe&i&xﬁ :
authorities and that it encountered no opposition on the part

J
of other States, "Ibid s.136:

A- . p L ) i o ¥ i - . . . . i .
’8"From the standpoint of international law, it 1s now necessa

1 g0,
ry to consider whether the application of'the'NQTWagian éys_

f , \ ; . )
encountered any ovposition from doreign States."Ibid.,s.138,

49"$he general.tolexation of foreirn States with regard to the

Norwerian practice 1s an unchallenred fact / ./The notoriet

oﬁ tie faets, the.ﬁeneral.tbléraﬁion of the %gternational cé
munity, Great Britéin’s position in tgevgorth sea, her own,ii
terest in the question, and her proléﬁgéd@abs%ediion.would‘;
any case warrant Noxway’s enforcement 5§'her’systemvagaihst 
the Urited Kinpdom,"Ibid.,s,138~139(podkreslenie K,¥.) |

-
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50n ", ..h80 been consolidated by a constant and sufficiently long

3 practice, in the face of which[the attitude of the Goveznment&
bears witness to ' the faok tuat they did not consider it to be

! k . )
' contrary to international law."Ibid,,s.139, i

Eln,.,the ten nile rule has not aqquiréd the suthority of a ge;
heral rule of international law,
In any event tine ten-mile rule would appear inapplicable ac.
against Borway inesmuch as she has always o posed any attanﬁfif
to a,.ply it to the Norwerian coast,® Ibid.%s;iji;zob,égig,,s¢g§
128,

/

/

5?Zob¢G¢Schwarzenbzeger,International Law, 8,42,

*31¢7 Beports 1951,8.171 1 180,

“*1b1d.,s.197.
|

55“mhe practice of certain States which refrsin from exercising

>protectibn in favour of a naturalized person when the latter

has in faot, by his proloneed absenceé, severed his Iinla‘wiﬁh

what 1s no longer for him anything but his nominal country, m

nifesﬁsvthe view of these States that in order ib be‘obpahle
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ﬁs'@h¥3'bractiée»h@#inp«epntinued over & peried extendine beyent
a century and a quarter unaffected by tie chanre of rerime
in respect of the intervening territory which occured wien In
dia became independent, the Court 13,‘1n view of all the oir

cumstances of the case, satisfied that that pragtice was gc-
cey%ed as law by the Farties and has Fiven rise to a rigit
a correlative oblipatgon."IQJ qegorts.IQBO 8.40, Trybunald na-

tomiast nie uzna} zwyczajewevo PYawe trsnzytu dla =42 2broj-
nych,JcniewaA wiadze brytyjskie a nastyrnie indyjiskie proteav

waty przeciwke takiemu tranzytoWi.Ihxgq,sgil,

2Teg practice, well undersbool beliween tue raxtles, by virfueg

which Portural had acguired & rif t of passare “Lbid‘,s 43,
o

S8y wyroxu tym tylko se¢dsia ad foe strony przerrywajgcej, Indii
wysungl zarzut brake veanapis przewideianers w p,1{b}. Sqdzia
Portuealii natoriasgt podkresiil, ze przy wwyozaju nie moze
by: mowy o wyrained zoodziejena musi byé milesaca. Ibid.,s.
- - \
120-122, 127,

Sgﬁobdoméﬁienie tero oyehlemu u'SﬁrensenaéLesvseurces,5g105f~

. ) ,
111)% ckresie migdzymojesnym na to kryterium wazrdcil uvagy -

Dexryngs®,,.praxiyka ofFdlna stwarza domniemanie przyjecia tej
praktyki zu norxm, prawng takze prues paistwa w sporze intere
sowané, Uesywigclie dawdd,grzeeiwny‘jeai ZaWS Le moZliwy.“Aqu
ryng,0k.cdt,,8.52; zob,takie 5,56£48riudds, Aperew,s 14h..ﬂa'
orzecznictwo Lrybunatu estatnno wyrasinie wskazal Schwargenbe
rer:®If a subject of 1nternational law fails to proteat mmm
srainst an alle-ed 1n£ractien.of 1nternational law by anothe
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Eower, it may act at its peril, Im the lirht of the liberal us
made of tolerance &nd scquiescence by the Werld Court in tie
Eisheries case(1951) it aprears no loarer safe. 90 rely on the
‘péﬁanaﬁttch;azainat.thc renunoiation of r&ghtq,'é;Séhwarzenbgr
ger‘*nternatinnml daw &, 552; zab;ibiﬁ,§.302~§oab2fSpaQﬂalniéé

rolgq milezacego przyzwolenig w tworzeniu sig zwyezaju migley~

narodowego zajak ﬁ@@wﬂac@ib%on5w”axtykuléiﬂcustomarg Interné%

k!

~

" : I ) . ) i/
fional Taw and Acguieémcencs®,pasginm,

Gsz:dcil na to uwagg przede wszystkin prof. Dp ‘engen dochofzy &¢

nagtypujacero siuszrero walosinuy “Pxétsn&ﬁrqu:he goutume ne
prenne naﬂmanaaygu@”lchQue.las actes d¢ faii-sony accomplis
daps une conviction de leur nicdaaitd juvidi ou soodale,
CBRESS pcu&éder las moyens ﬁa brouver gi, cgtie s2nditicn opt ré&

lisde, ane t¥lle attitude abcut&rait 1n£vi%a«1@ment k uné ims

passejf*aur en gorvig, il faut, eu bien reacnter H résiiger cetﬂ
conaltion ou. bien se contenter 4 "une présomption en faveur
d¢ son atcomplissenent, de sorfe qu’il faut prouver quirie ce

taine pratique n a.été«baaéé Jur une apinio 3nrﬁa pqutdlniw@ﬁy

rober le saractdre juridique présumé * M, Srensen, Les_scuyeds
ﬁhlé&flbid‘Pximcipes»s s1,.Erof, Sﬁ%eﬁséd’nk&aniﬁ sig de arurie

alternat3Wy nie wykluczajgo 3eanak~amlkew1n1c mazliwoécl &owo—
di elementu uznania. Ostatecznie Jest dn zz yozostnwieniam tej*

‘8yrawy wolne§ ocenke sqdzieﬁb.zbid.,Les scuzces,s 108-111

redobne stanowisxo zajqx Lauterpacbtv“Whiie it is impzact&eab
to demand positive proof of the existence of leral penvictipp
in relation to & yartieular line of conduct, it is feamidle
and desiradle to peﬁmit’progf that in fact the_gg$§;g;;g;;g

/

J L.
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resdsziag v
t
F . \ | . y |
sive nesesaitatis was sbsent. Thers is no warrant for the sssun:

#ion. t"?la’_t the feguirme‘nt of proof of the absénce” of & sense
o tered QPl}Pat?cn'1’Mimbxa°tt"bl°v‘? Recesserily as exsesing
as to be unfair<-even thourh it may be trie that tce state ef

mind of & G@rernﬁhntgmaygnet be moxe ?as§-to ascertain tﬁanvth

tate of mind bf an iﬁé1V1dual“' H.lenterpacht,Development,s..
V4
61az,7stat est préaund connaitre le droit international, La fie-
- N O Lk e ) . 0 .’ - I
tion juridiqué torveSpond méme beoucoup plus B ia réelitd dn
dfciﬁkiﬂternatien%ﬁ-qqfea droit interne Jgﬁit@@har&gvideﬁﬂﬁg

oxie, 8,33,

62 worgwe, L' ¢1dnent, 5 164,
/¢

. ) .
6J z‘fb L YoBdn, m" e

€40b, Rozdz, I/3b - r

U | | | |
;pgngréﬁeéeng's%dﬁwyw‘w tym wypadinn eznacga kazde zastofowanis
normy,bez werlsdu na to €y 1O raz pierwsgy,ezy nie

/

Vl . 1l ]
mist, recell in this conneciion what 4t Mas seid in some of his

preceding judpédments and cpinions, namely, that there is no
scoasion to have repard to yreparatory wark 1f the text of an.
sonvestion is sufficiently clear 4n 1tR@lf " BCLJ Series &' 10,
g,16, ,

Dostownie powtérzono %y zasade w opinii doradeze) w eprawie

Burcpe jskie Komis il Dunajowej:"fhe Court adheres to the rule

applied in its previows declsions that there is no vccasion..’
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rezdalalx V
1b3d. ,B 14,8,28 /

Pp'rgg trzeci powoiano j& w opinii doradeze] .z ¥.1948 w 8

%1@"warpnkéwjgrzxj@c&a;paﬁstwa'ngiczkagkaagnzgﬁw@e Cours/, .
does not feel that 4% ghﬁﬁld deviate frdm-thw}ﬁansisteat'py;

¢e -of ‘the Permenent Court of Intqrnatiennl Justice, -atcerds

£ & 1 PR " SO Gy 5 - h
4o whieh thm&wis_ag'cﬁcasigapq““zcg‘Repgriﬁ 1348,8,63,

67“Tbe Court seas ne raason. to depaﬁt f¢um{a construttien whie:
alearly “flows fzou the previous jwd?éments ‘tha Teasoning of
whlch it at;ll rererds as sound, mare especinlly seeing tbat
the two gar%&es rave ghown g éispceitian te accept the point
of view adopted by the Court, “'EéaJ Smries A 11, swl&

,gb

e

4§ the Court has had ptcasion %o wiats in’ previcue judege

ments and QU$ﬂiﬁnb9 YEBtliﬂt3Jﬂ$ ooy the %%ﬂr slaw o &gv@xei
riéhﬁavﬁﬂctpwad\oy\bzea;y by tie State C@ﬁ@?lﬁ@@ﬂﬁ%ﬁﬂ@ﬁ e

aidered as aniinfringgmeﬁt of sBoverelentvy “Ibid. B i4 s 38

59wwhigfpx3nsiﬁla,‘;h1eh is aeccepted 1g?ih§'ﬁqf&£bxﬁ§ﬁﬁ$9 of
bitral ‘tribunals  *Ibsd. X"&?-c,§1$zabx§bi&9?e.47 In fude

ment Hagafb.bfkr@ Court hes airea&y said ‘trat reparation ‘i
iﬂaeapensable ecxplement of a failure to, KpYIY a‘conventian
;yiqfwngg, "It may be admitted, as thu Court hgs Gﬁid-in,J

gément No.8,that, "Ibid, 8.61~2. -
. =

?Onin this conneqtlion, reference s.ould he'made o wieat the 'C
'has said on several occasicns and in particular in Judpéﬂﬂ
Nog,2 and ;;, n&mely, tl.at by taking up a case on bekalf o
its nationals befOre an 1nternatzonal tribunai, & Statel s

asserkdng its own rirht.*Ibid. A 20/21,%.27. i

\
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‘e,

71*§he Court is not departin#“frc&“tke principle, which isg leliﬂi

establisked in internaticonal Yaw and accepted by its owm Jurie
prudence es well as that of tie Permanent Court of Intexnatic ;
nael Justice, to the effect that a Stats may be compelled tpﬂ‘qm
submit its disputes to atbitration withoht its agnsent,'xcv;=ﬁg
Beports 1933,8,19;%0b,PCIJ Serieg A/B 61,5.215,243, )

T2aynger international law, ti:e Or enigation gust bYe deemed to
have those powers-Whiahf'q,ﬂkre gonferred upon ix-b& necessas-
ry implication as beins essential to the perforisante of AvE

dutles,lhis principle.of law wes applied by the Pesmanent

Court ef July 23rd,1926(Series B,N¢,13,p.18),and must be apy—;f
lied to the Upited Hations,"ICJ Reports 1949,s.182-183, »

'73W wyroku w sprawie Notiebohma Pryburak stwiéi&zi?:*ﬁuatemala

hag referved to a well-asﬁablisheg principle of internations;
law \which is expressed in Counteryiemorial where it is stated tha
*it is the bond of nationality between the State and the ind
vidual whieh alone eenfers upon ©.2 Stute the rig:t of dig}
matié protection,*fhis ‘gentence is taken from the Juaaqﬁani

‘of the Pexmanent Court of I,ternational Justice Ne.76,8.X6.
Ibid.,l?BSQs 13,

Sedzia ead w opinii odrgbne) dowwyroku w sprawie gggzggg;h;
nerweskich potwierdzik zasadg oparte Ak praktyce obu Trybhuna-
léw,starero i nowerog'It i true tost 1t has bdeen. the estl{
bgmhaank blished practice of this CMurt, and the Permaneat
Court, to nermit the Parties to modify theiy sutmissions uﬁ t
to the end of the oral Proceedinrs,*Ibid.,1957,8.80 |
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rogdzialk vV
Tdo oy -
Zob,wytej Rozdz,WRN, IV

Topekst art,24 Statutu:Kemisji,eob,romds, I
‘76

\

zZob, rozdz.I.

WTI?EwidEnoe ¢f the praptiao of Staias is %o be scurht in a vari
%x~pf materials, ”helreigrence inartidle. . . t2 “decumeﬂik,é“
cerning State practiee*..,supgiieg‘ﬂn criteris fbr judﬁine'f«v
the nwture of sush *docunents®, for is 4t pract;cable to list
all auvmerous 'types of meglerials which reveal at&te practice
eash ¢f the many pronlems arisins in international relations,
TILD 1950,t,:%, 368

s e

¥Bny 6 | ’
RARLG a8, 00B-3T2,

?QZwréci% & %0 uwage profescr Hubert prey inderpretacil termin
*ixVdre? Krytykujse podziai ns éréd;a~wvzna§zen;usmateriaiﬂ:
4 formaloym podkresliy en; Ze "taki podzial nie jest wiasciwy
peniewas supelnie ezym innym jest ezynnik, ktdremm norms iti;
dzigcza swoje powstanie &' zupeinis czyn innym.éokumeﬂt(d"'ﬁ 
nik“,'ktdry uzatwia pomnanie treéci.nnrmyxggawnej)o-Tu esta
nié’ngleﬁaloby‘raasej nazwaé Zrodiem w znaczeniu tecimjeunym.
v oanBlesy méwié raczel o ér@ékach, ?rzy poﬁsgy xtﬁ%yeh ptw&ia
$lg normy prava naxeddw,” S.Hubert, Pyawe, oz, 11,5, 1;L,Ehrlieh

frawo, 8,21,

ao'ﬁunﬁ evidence will obvicusly be very voluminucus end alag
very diverse, There are multifarous sccasions on whish pexaen
who aet or speak in the name of the atate do acts or make de-
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ciaratiens whiech either express orx mimply some view on 28 maﬁfh

of tiem international law,"J,Brierly ,Low ,s.61,
81“Dgwcﬂém’nieﬂhudzacym ﬁadnejwwqtpiiwﬁéci ep do istuienia akre
lonego zwyezaju, jest bezsprzecznie um@wafmigézyngrédowé;pbﬁ
Jaea sig na istnlenle zwyczaju mieozyna séﬁwegae(up&kﬁnwéﬁgj
kaskie 1.907r,}*C.Berezowski, Zarye,s.35. "I¥ is hardly disput
ble that treatiss when so multiilied furnish exceedingly rel
ble as well as very readily aveildble evidénee“?ﬁrhaﬁﬁgiﬁdeé&
the very best pvidence of %khe renexalk pr&atiﬁe of maﬁibn&l‘
ther d§4h@t the pgrtiﬁ&lér pragtice hag bhzen previously g@eﬁ'}‘

ted es custormary internaticnal law.* V., hc“)uxtg_§brldfsel49

PCLT Seriés 1, ®,28:zob M, Sfrenser  Les soure.uizob.takze wy
, g 34 ) ‘ : x : ;
. i |

Z:*”-‘?j; {

E”EGEJ Sexies B 12, 5,30,

5

84Ihid,,»ﬁ 18, 8,12-13,

8?£§$§¢,A~25is,27;ﬁob,m‘8§xensenm Les sources,s 96,

0. . . )
&D“‘ﬁ,thg‘abc?e quotq?”prp?iﬂiﬁn'ﬁf the Statute(artiocle 41 pax

of the Staiuﬁe) apylie% the prineiuvle univensaily accepted
internstieonal tribunals and likewiae laid dnwn in many oonve
tions to whicb Bulgaria has been a partm~~tc the @ffeet th
the partiee to a caie must abstain from any méssure tapable
exereising t'prejudioillgetfeet in regard to the execution ¢
the deci@fon Yo be riven."PCIJ Series A/B 79,8.199. Praytuce
stwierdzenle jJest jJednocdednie jeszeze jednym dowodem na to,

ke Trybunal przywiszywel szezerélns ware do uzngaia podstawy
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wyrokéwania przez strony sporu, cheééy tq podmtawsg bykar z3B8+

da "powszecinie ;rzyjeta®
.

8Taypis principle waa expressly resermiged in Ariiele 48 and T3
« u :

of the Hague Conventions,,.te whick Custemals bacame a Party

Phe Rapporteur of the Conventien of 1§§QKhad emphasized the
.necessity of this prineiple, .Thig principle hss been fragquen
1y mx&x&i applira asa at %imea &lLTﬂeSlj stated, ‘ICJ ueport
1953, 8. 119-120

5.39,

"
B9 . ey S S A o A
“FPCiy Serles 10, 27 ICJ Reports 18%0,8,277

9000 sywiégle, jest teo raeze) zaradnienie dotyczqee wnaezends.

uméw Jjaxo czynnika"ﬁwaﬁzch?ﬁ-zwycgajct‘ab‘ﬂéLauﬁerpachtaTgex

]
DEVébﬁymeﬂﬁ L ATT-3T9: M, Sfrensen, Les sénreces; s, 97-98;J. Kostey

opocit.., KﬁlzJ;iunzgﬂaturegsh555§PoGuEFenheimﬁTraitggféigaaﬁg

91°A0 repards conventionsg expressly reservins jurisdiclion ex;
sively Yo the State whose| flax ia L ow, it % nok sbsolute!
certain that this stipulation is o be reparded as expresgif
a reneral prineiple of legw rather tran as ¢orresponding 1o
extraordinary jurisiiction which these eonventiens cnnfar\hn;q
teowned ships of s particular eountr¥~1ﬁ-resﬁeat ¢f ships

,&hoﬁher'c@ﬂntxy on the high seas,*/Pclfiseries A 10,8.27.%20

M, Sfrensen,Les sSourcges,s,98,
' ; v
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92M uuason kermsnent,s. 207, Jak podaje prof, Sﬁ&ensen~"ﬁéfpbrtéé
de cet axtzcle/et 83 sxvniflcat;an gour 1 autorité des yrécé~
dents ont été aSbez controveraées L ﬁ Sﬁ&enaen Les soggces 8.

i S i

157V . r N h E{

93&0b 1bid.,s 157—155

9‘Mobﬁ.

é@$eﬁ‘vﬁgsvsouxQES,é;lﬁﬁf v »

/.

gﬁibid B ldg Zob w Beekett Les auestxons ﬁ 1ntéra» génér 1 ay ab

yoxuc de vue JuflﬁigHQ emnu la 1ur1syrﬁdenc g ,§ anmmgazmaw

nente ue Jv&ttc@ Intglnationa ey RCA)I t 39(1932*5} 5 1&0 i

aa1479 ngQb'ﬁ pﬁﬁlgc reirnzev*mgv gvofesor S hub(rtgP YAV,

Zhie 1{s f§ﬁ¢$e~ﬁ”

gé spomin jqe 0 zastragzenin W;@tg

)

1ﬂm:in4;;; m:ﬁﬁavutﬁucwuc precedensy ﬂ*ﬁaﬁmwiéjaéﬁ se8sdy pras=-

~,

cmyiea'aq egﬁAd by ﬁﬁe unrt in a pultl 9;;3&; aeinE bid~
din@ upan Otbbr 3t@t65 or. 1n orn@r diapktea "ECLJ beries 1 ?

a.lQ i o

.Il'"

97ibid.,A 13, 8. s0-21. . :

\ ¢ L
\
7

9?“‘,.13 Cour ne peut eonuzdérer ses dée;s;ons ‘antérie: resfedmﬁ

‘faisant loi nour elle dans l avenir-ells dait gongerver la li-
berté de mo&ifmsr le cas €chéant, lors: ae touta affaire- ulté;
rleuremext soumm;se‘é “écis ion,. le drcit ou Ja réple de
;dr0¢t aubliguéﬁs dana une a*iaire antérieure Le~ aatutu,teﬁto

foi”yﬁy?xlfe pas de 1a Couy. qu &lla ﬂv t&b'no aueun cempte de

£



i \ ﬁ‘&
osdnia ¥
1iiniaionu'an54£1our¢s, et 11 no 1%empreche pas 4y attacher wi
e‘rm po“’ho i\.“! HM."“.M'.Q 629. |

99n1n the interndtional sphere,,,thers 13 no room for rigid veme

ration of precedengt, To that extent the emphatie. 1éngﬁage*d§:
qrticle 59 of tbe Sgatute of the Court whieh limits the Lorm
éuthrity of tie deoision to the case actually before the Cour
.gssgyx witkout usefulness or sxrnxflcance,*H.yaaterpacht,ggg-

HBVélqpmenﬁ)sylgi
j -

10@“613 Series A 9,831z 17,831 4 4T;4/5 53,5.46; ICJ Rehqrtsf'

;351 8.13%, 1949, s 186° zab tuk¥e praykiady omdéwione prres pr ]

uﬁfenﬁena&h@a souress, ©.162-174} 1 pries Mautefpagpt&(;u& De_

‘ngggggfsﬁgulgi Au?ar ten stwiepdsai®In fact, the pr&ot*ce_cth
referring $o i%8 previous decisfons hes become onc of thcvmgs
ecnspicucus feotuses of %ﬁé Judrements and Opiniens of the
Court "Ibid,.,s,9. fda gr&k%yk& rrybunaiu powelywali sig oczywi
cie>takze pedzivwie w opindach adrgbnych & 1naywidualnych NP
w opinil cdribnej do spinii doradezed w- sprawie waru gkéw E;;Zé

Jscla: pausbwa RE na ozlonxa Rar@ddwugadnoczcnvcb g8;dzia Kryl'}

przytcczyk praktykq -gtarers trybunaiu oéwiadczajac:"From the
standyoint of comsidexation, the practise of the Permanent Co
should ¥e takem into uﬂmaﬁ&mxaxmnx account by the Couxt, .."
ICJ Repoxts 1948,s,108,

100y oy sgmiig. 3. Guxbenodn, 05,08, 8i 4T,
W02uppe Gommission would need to take that factor into mmsiumsll’
Lo Ve L

consideration when discussing its arenda *YILO 1951{"1"‘2‘
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103'(Fr&n¢oi£)b;.has followed the ICJ in the Notiebohm case by
drawing & dzstination between tle rirrt of States te take ee

tain measures and the ebliration en athers to recokmize the
v

fects of those messures,"YILC 195%,%.1,s.176,
B
204y 0b, Wb, rosdz, T,
03110 1950, t.11,s.370,

106‘&0 far as toe Court 15 svigre there are no decisiona of inte;

tienal tribunals in tids matter; but some decisiens of munieﬂ
pal gourts have been cited. Without pausin- {o, consider Yhe.
Iue to be attributed to the judrements of munieipal courts 1
whﬂp%pti@nﬁ'Wifh t.:p establistment of the exislsnae of ‘& tuls
of internatlenﬁl law,. it wiil suffiee to observe tfiat the dm
slonr quoted sometimes sup.crt one vi@w and sgmﬁégﬁmm she otl

/,
ECIJ Series A 10,s.28,

10?;§;gu;géag,abw tym wypadku erzecznictwd wewngtrang stusyie J
dowdd prakiyki i porlayddw parstw & nie dowdd norm zwymzajowf”ﬁ

J $

lgﬁﬁT’iﬁ &evelcumen* of fLneglish cage«law tends to suypart the

;espectg";ﬁid.is§30;

~

109“TheJdecision of course progeeded upon the view which the Ens
plish Court took im the internapienal 1aw on the poiat, dut '
was internatienal law whigh theﬁ:haﬁ Yo 2puvdy. Jthe decisiom
net bindine upen tids Court but it must be rérarded as of Ry
weisiit and qmct be brushed- aside 48 turning merely on & po

/

\
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'115”ft-may°°,be of considerabie -value in siowing what in actual
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of Enplish munieipal law,®Ibid,,s.54.Z6b,.N,Sdrensen, Les sourges .

8.94; G,Schwarzenberger, Internstional Law,s,60,

10upye term legislatien 4s here em,loyed in 8 gomprehensive sense’

it gobraces the cgnstitutiand of Statem, the endectmerts of the
lerislative ovrang, and the rerulations and deelarations promu
#lated by executive snd adminisﬁiative bodiesn, Ha,foﬁm‘ef resu

% : . . . : . "
latory disposition affected by a public authority is excluded

J

YILG 1950, %.11,8,370
3
Wppg, i
/ —
112

Zob,wyze) voudz, IV,
i

Y256g N oxta 1951,5,134,140; z0b.1bid. 8,132, %eb, takie 118,195

1l4“g.¢1+ is gommon practice in nstional lerislature to zreate smp

eourts with the*§apae¢$y-ta,render déQ}aiqastleEally Einaing
‘ :

on the lerislatures whieh brouzht them into being,flbida,IQng

5,61,

/

fact is the ovinion of Stales as ¢oncerns certain internationg
qhestﬁans in rerard to which States have not yet committe&‘%hx
selves by means of conventianb..or in- rerara t¢ which no cuge
tom vecornized dy States has so far beeﬁ buils up,'PcIJ_Ba;iea
A 10,8.96, Wypowieds ta Je#s% zaragem apmmentem praema\uamm
2B role tegoe umtswodawstwa prsy twerisdiu sig swyosajdw, o

{
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U600, Y110 1950,%.17,5.53 1 155:4b4d.1957,¢.1,5.2.

117.;

Lhe dlylomatlc\correspondencﬁ between (gvernments muat Bupgly‘
mpuigmdp abundant evidence of customary international ;aw;“'Syr“
A W

wozdanie Komisji Prawa MigdzZynarcdewego, YILC 19%0,%,IX,8,371,

1lE“Equally uirnificant in this aonnect*gn is the gorrespondenec
whieh passed between Nerwey ond France 1B6$-1870G. On De@ember
21st,1869, enly two monihg alfter ithe pr@muﬁlat;@n of the Degx
relating io the delimitation of Sunnmbra, the Freneh Gover

ment asked tbe Harwe? an Governnesnt fﬂﬁ'ﬁﬁ axp}anatjon in thi
snactment,, . In & mote of February &th, 1870 he Ministgy of Fe
relgn Affaire, .replied as Follows anguare of thio kind

A .
fan auiy be Gfﬂbt?uﬁu aa the cgnsidered »xu-rgainn of a lega.

cwm;épgm.,*reﬁar&éé-bg tu&»ﬂ@rwegiai.u@v&z;mer% gs vompatibl

s N Y = 'y - s a A : . o oo o & P
with internstiodel law, And indeed,the French Goyernment did

not puysue the matier " 10g Reports 1951?g5155n435g

+ . . _ ) e N
v 119“wh¢"0@urt having thus established the existente and the const
tueat. elements »f thé ﬁbrwawian'éys%em.@f dslimitetion, furthe

finds thet thism sttem was gansxbtertly epplisd by Horweglan

authorieties. and that 1% encountered no opposition on the yéxi
of other States,®lbid.gmm 136-137,

/+

1201314, 1960, 8,41, Zob;takﬁe.ICJ,Repyr;S'1§52,a&200,

lal‘n..thl-offdrts of leral advisers Qre'necﬂnarily directed to

tie implementation of poliey; YILC 1950 $,1k,8.312,200,2, Gus
kenheim, iraité, ¢.I,s.50,
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tions may he reyardeé as ev;denﬁc ef cuutcmary internatiuna
law witb referenee to States relatiens to the @xwanAzatzant.
decvlgjo.taxigsé372, ’

/

lgBZquﬁﬁﬁammeé,'De@isiagaéséé 1

: i SO - K
?1ﬂ§égga Series B 14,s.17; 595-???53f *
lgﬁAbld s.53 |
\126M< /’s"gid6§ 53,554 ' \ \
1?vIb d B ;a,é' RIS

B o s u P
" “wgq%he'exi&tenﬁe of an administrative prsctice degs gt in

itself ﬁ@nstitute a decisive facter in sscertalning what views
.uhb ﬁraatinv atzteﬁ to the &$$001d% G@ﬁven%iﬁﬁ_ﬂay h&V&-h@
ARP A s g D > hu 'z;,_.' ‘?’,_‘ : X ‘_‘4 o fs:':: ) o ;
.nﬂmhlﬂiﬂ) the rip ts anu duties resulting thekefres. ™I 3?§~

gsrta 1951, 8,25,

A3

'lzg"tf@tbe debate on régervatlons to multilateral. txeﬁﬁies-wﬁiéh
took’ place in the Sirth Ccmmittce gt.the fifth session of th
General Abmemb;3~revsalsj& pxcfeunm»@iv&igenﬁe of vzewa 'Ibi&

' S ® 2610. !

’ ) .
13O“tbe rule of unwa¢miiy which ip ais¢ in accordance with thle

‘“ﬁ”azyi“g'ﬁradiﬁiﬂﬂ of all»ﬁiﬁlbmatie~ﬁ3étinrs or .conference
is explicitly laid down by Artiele 5, parawraph 1 of the Cov
nant,“ECLJ Series B 12,s.30,Zcb, takie wyrck w sirawie g“&ﬁ

/
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obywateld Standi Ziednoczonyth W Marokw,ICJ Reports 1952,8.20

231500, obszerne oméwienie roli dokéryny jaxo Z¥0dia 2z uwzgl¥dnis
niemf{¢ praictyki Txybunalu przéz prof; aﬁfensena(Ies soureag,s

177-+§0‘ eraz aautaxpac_ta{”“a J;valgpmeut 8.,23-25) ‘Zob, takﬁa

GgSchwaxzenberger, ;ntexna@iqnalfLaw,3,26w2733;gubext,§r§ye:

o YU o g e s . . Lo .
¢z, 1,8,208,02,11,5,8, 16,00 hidussean, fxinalfes,qp316~82cgﬁ‘,

Hy,ds @B,m, 83,6211, ch&&,ﬁm‘ B 143,145 ;.E,Ehl'.lg.qi‘ . frawa
$.29~30, Przeslad ddwniejszych brladdw pob, N Mateesce,op,
' ' - . = { . e 2 o
/® 8,230-232, '

22 a5 verards teathings of yubllelstp, aid @art from the que

Iy

tion ¢ to what thei valde mey be froa the point of view 9

establishing the exdatence of-a yule af ﬂugtgmy;zlew,_;x is

0

ne ﬁaub% tvue that all or nearly all writers teacﬁsthat*ghigﬁ
on the kirh seas ave sutiect @Iélﬂﬁiﬁélyfﬁﬁ-tﬁéyjurisdiﬁti "
of the state whose fla# they fly, But tie. important poipt'r
tbe sipnifiecancs attaghed by tuem to this princiyleoégig ‘
not appear that in Pdnbf&l writérs bestow upon this pr$nci'
& Spope diffsz&nﬂ zrum br wider %ham that axglained above,
On tke other hand,, there is ng lnck ef writers’ who. . defini
tély eome te¢ the contlusicn tﬁat guch affenceslmust be. rega
ded as if they had been compitted in toe ta?ritcry of the S
whose flap the ghip fiies.*PCLJ Se;ieSfﬁ 10,8,36,

3}

*351b1a,,4 1,8.28;1038.,B 6,5.36;F 0,8:3774 6,5.20;4/8 41,8.45

V34« | tne cotirts of third States, when they have before them .
: , . o e e
individual whom two other Status hbld to be tLeir natiinaly
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sedit Lo resolve the conflict /by having recourso ﬁﬁ;;ﬁté!ﬂgtié%;
pal criteris and theiy pwevailing tendency is to prefer the, ve 1

é@d afﬁaativﬁwhatiﬁnalizxw J
The same tendency yrevails in the writings of publicists

and the practics,"ICJ Reports 1955,s,.22,

Q35”£@cex&i¢g-£o the practice of States, ﬁa;arbiiral ané‘juﬂiq§“
decisions and t6 the opinions ﬁf:Writexsﬁlndiicnality ie & ]
%galﬂband.,4*$ﬁi 3 1955,8,23, .

| 1§§29b¢5@Hubert;9tawggnab$,5&2Q8§

+3Tg3anns pisee;"Quelque-uns 4o anoiens puvlicistes comne Groti
-3ymkérﬁh0¢k,eﬁa.ﬂnt ¢t4 puivie comme autorditd ipdiscutable en
ce ‘qui gonperne la preuvs du drolt internstionai,.,Par contre
aujourd ‘hui, un,nansentment:d‘bginiOns-ou'unugxan&\npmbre x&§
R témoigreges concordante sont indispensable pour prouver une
xég@e &E»ifcit ou une coutume en vign&&r,?ﬁgtianni$Qchitt;

149.

lﬁgﬁédﬁ%ﬁwa np, omdwionej wyie) dyskusji<naqtemat sposcbow 1 Sred
' k@wxyﬂésﬁaﬁﬁiﬁniavﬁwyazajsﬁ&gﬁ prawa miQEZynarcdawego»by&'re5
ret Hidsona, dggﬁasﬁege‘pxofgsara prawa_mie?zyﬂaré&bWefa uniwers
fgtufﬁarvaxdskidge,1wlﬁefergcie tyn powoiai si¢ on na zeodn
pogladdw doktryny wylicszejac prazykiadowo dziela pistnasty i
nych catefo éwiste,YILC 1950,t,1L,8.26,u0b. wyke],
Komisja kilkakroinie rapraszaia profesoréw = Harvardu dla’
utyskania bligssyoh wyjadnied o projektach tew,Grupy Harvarg-
kiej, ktdre byly brane pod uwafe przy opragowywaniu projekt

Komis j4, YIIO 1956,,T,5.228, 240;4514,1959, 5. 1,5, 147, Jnng
/ | |
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sprawg jest, ze epieranie sie¢ Komigjl na jednym prywataym pros |

jekeie szkoly harvarskiej gpotkazo si¢ wiasnie 2z zarzutami uif,
takze .
dostategznero uwzelydnianig iAnych pegleddw,Ibid.1957,%.1,8.1

i, 1959 .18, 147-15%,

l4O*To,5tata the law i8 predominantly e schentific fungtionaveJ.
Sehwarzenhberger, Manual, 8. 148,
Poza dpxniamiiucébnycb;'gaka dowodami ﬁorm'zw?ezajowyéﬁfégl_
mienid jeszeze halety zeznania 08dd rywatnysh Sko;q, ﬁii"tb "
_podkredlong w rﬁzaziaig IV, dzistamie cadh pryﬁh%nyeﬁ mete w
pevnych warunkach uczestnlcezyd w tworzeniu sig 5wycgajdw”m$@£‘
‘dzvnarodowych nie ma powodu wyklu¢zaé zeznad tege ;odZaju 08¢
jake dowodu np, praktyki mtqdzynarodewedléa preykkad 2z eryecin
twa Lrybunalu moze siuzydé oy¢nia doradcza w épxawie komgete 3

jEu&QpeJSklejAKOMlSJl Dunazjowed, w ktdrej Lrybunal opark-;xz

istnienie zwyczajowej kompetencji Komisji na edednkn Dunajn de

Braily na badanlaeh prz erpowad”ohycb prazez o:ecigggthmitet
Tigi Naroddw, KUOTP setmpsgosdouy LExkak polaﬁaly na przeslu
qunlu éwiadkéw 1 wywisdach pr¥reporvwadzonych na mie;scu(On th
baais of facts as established by it, as a result of the hearis
of evidenoe and of the enguiries on the spot to which it Droc:
ded, the Speeial CGmmittae arrived at the aonclusian.‘.-§

Sexies B 14,9,36~17, Konkretny przykdad poskuriwanid ai¢ te

rodzaju doﬁodami podel takie ludsen w-tiaﬂié'ohrad“ﬁomiﬁdi Pr
we Migdzynarodowevo. Jako kierowniik centrum badawczemo 'w Barv:
'dzie, ?ﬁﬁie wkedpie zajmowane Sig badaniami Ewyczajow miqdlyn
dowych, wyslat on specjalayoh pracownikéw do Batokd Perskiey
aby drorg wywiaddw z pokewiacszami perel ustalilii_jakie"s§~zw

\
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Gpaje w tej daiedzinle, poniewas brak jest mgteria&éw’tqkuliii
&x pisanych,YILC 1949,8.233,

1alyg wigkszé znagzenie orzeczniciwa W stosunku do doktryny, wskazi

‘W;Doradbﬁym:Komiseeie/yraWnik6W"w ¥, 1920 tylko .apradelle Wyrae

zi% on porlad, Ze.orzeoznictwo jest watniejaze ponlewaz a¢dzio~
1 , .
wie widajge erzacrenia: ?ajg aa wzrlgdazie cel prakiyeany.C2

$ 8356 Schwarzenberger pcxownak tg ra4axe@ 4o roinisy mi@dzy

3631{
142, . e , e o Ao !
4 & Sebwowsenberper, Irtersatlonal Lew s,25.

i
<“f§;g§§m,m 28=30

. -+
144’pb-wyz@3i

145Pref . Sfrensen widzi podebug zaleingdd micdsy dszfe glg trvanie
praktyki & liewda uczestinivegsych w niej paﬂ@tw-93$2§@535"‘3V‘?
gure ev L'ansiennet€ de la pratique semblent se fondre en une

uwnité, de sorte gue la pratique suivie par kue rrande majorité

4 "Etets euffit ' your ls erdation & ‘une goutume, mem& g’ crivxnc
asseg récentesd “un autre getd, une pratique de Prandc ancacnnc,;
n’s peut~étra besoin 4 "autant 4’wdhdrents i Shrensen,les oture

b8 1@2ezob takie G,Tukin,gpreit,,s, BO-81, h

145?;&& 1550, %,1,8,6;50b, wyze§ rozdz, I/4 |
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S
S

lzome.Héilb°¥n’ﬁ°§@§°ur°°s du droiiLinternatianal,RCADI t. 11
(1926-1),5.12; 1L, Kopelmanss, Essai,s.102; I,Brierly,The Iaw,s,
55; 3. Kunz,The Nature,s.663,

2&.Ehrli-ch, Prawo, s, 6,
32&3 - &, Schwarzenbergexr, Manual s,13

4Gdy zestawi sie zarzuty niekiedy wysuwane przeciwko zasadzie

suwerennodéc¢i z dotychczasowg praktyks paristw, trudno si¢ opzzed
N . ) VR .

wraganiu, ze £xoszacy te rorlady gajq‘na\myéli tylkg suwerennoéé

paristw obeych z wyigczeniem iq@ wiasnego,

520b,T, Gould, An Introduction, s.154-155,

'6D03adﬂie s§£uach pod tym wzgledem okreslix ostatnio Kerley;

®. ..we must recognize thet efforts to Seoure for international-
law a réle beycnd ti:at which the world community is willing to
accord it weakens, rather than strenptbens, the over-all impact
of international law on world affairs, If our efforts are not
related to a realistic appraisal of what the mest of the world
commanity is willing to accept from us, the internationsl lawyes
of the world mey become a group of old men, sitting st the sidg-
lined of world events, telling heroic stories to each other "

E.Kerley,United Nations Contribution to Developing International

Law,Proceedi%gsj1962;s;105. Zcb,dvstone,bﬁgal Gontrols of Intex-

st iny’
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national Confliots, Lendon '1954,8,VIII; J,Kuns,la orise et les
transformatigns du droit des rens, ROADI ¢ 88(1955-11) 8, 40~41;
ihid Tha Cha"?y netional TLaw, NEREE AJIL t.56
(1962) 5, 488, 493, |

Science,of‘ ntexr

/
7"ﬂot ontly munieipal and international tribunals, but many wri-
ters alse have eschewsd ‘an elaborateé epproach in theéir mearch

for the legal basis of the customary rules which they were cal-~

Ied upen to apply te approve In the place of sophisiica%qd ana-
lysis there may swve found more often than not a ﬁeﬁ%éeﬁ.ﬁendency

to attrlbutﬂ the ~reatest weirfit: to cornsent in ovne-form or ano-

ther as a teterminant, Attention may be drawn to some of the

ingtaknces in whicéh publicists and tribunals heve besn satis~

fied of the existence of an international custom almcst wholly
By by veference tc the ftest of consent, express cor in form of ac=

quiegcence "I MacGibbon, The Customaty International Taw, 138

Terdenc ja wysuwania na pierwsee misjsce kryterium woll paristw
W‘teorii zwyczeju miedzynarodowego jest wynikiem nowe) strule
tury spokecznoéci padstw i wpiywu vcgladow nauvki radzieckiej,
G, GoheﬂwJonathan QL&plt,,p 123, Prof Tunkin W\naStquj%CF 8 J08
uo% aefzqiuje prawc micdzynarodowegwm: "We define the contempo-
raryﬂgeneral international law as a system of norms created

by acx*emert(ry% ress or tacit)of Statesyrerulating relations b
between them in the process of collaboration and competition.
with the aim of ensuring peaceful co-existence;expressing w1lls
of the ruling classges of States(reslation of this will to the |
Will of the paople being conditioned by the class nature of

each particular State);enforcement of these mzzzwmyeEs norme

v —
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being ensured by measures underiaken by States individuallywpﬁ”

collectively, "G, Tunkin, the Rele;s,.30l,

. . N . - @ . (. . P L
BSlusznie porf, Sohwarzenbergexr wypowiadajge sig za konsensualng

interpretacje brawe migdeynarodowego wykluezalgeg prawo natu
ralnée,moralnoéé migdzynarodows itp, jako formalne ér édkl TwWow
\xzenia norm tego prawaypisz@wﬂﬁhis view of the matter does no
‘ mean;denying the formative influencé of ‘any of thése aﬁencieS'
\as metalepal factors which have assigted in shaping internatif
nal law and,in more than one way, continue to exercise & consi

) ~

derable’influance, "G, c?mdrzenbergex International law,s. 5%

9Prox‘Tpnkiq pPlsze:™ps. to differences of iGeclogiss, auch diffg

renge hag always existed,True, this difference et present is j

N
i

found, But whén States arree on recornition of this or that n
as a norn of 4ntermationa1 law they do:not g#ree on wroblems *
ideology, They do not try and should not try to agree on, such:
problems, for instance, as wkat is international law, what is:
$ociai,foundation, its sources, what are the main,chaxacteri

‘tics of a norm of this law,etc,They mixms do agree on rules

conduct, "G Tunkin,TLe Role of: Internatjonailﬂaw in Internati

nal Relations, Vblkerrechtliches Weltbild(ﬂestschrlft fAr Al?{
‘ , . ibid Woprosg _
‘Verxdross),Wien 1950,6;296 Inacze} pos obna mysl wyrazil Wrigh

"The wofld\is‘go small and war is so destructive that 1fiint3

tional law ig to function at all in giving security-iffmqﬁt
rcst cn prineiples whick all aacept "G.Wright ‘I!he Stren
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lOZObywyZQJI \ b

1leﬁ.J.Basdevan%, Rdples,s.515;H, Kelsen, Prineipleg,s,311; L, Brie
1y,The Lsw,s,53; G, Ftzmaurice,the General Principles ofj;g;er—

national Law Considered from the ntandyoint of the Egle o&lmamf
RCADT %,92(1957-11),8.16, 17,40, 46,ib1d.,some Problems,s,157

12y Kelsen,Principles, s,3512-313.

B"Uznanie'paﬁetwa nastepuje w zagadzie dopiero wtedy, tdy nie
ulegs wqtpllwoécig...je"o ch@c podporzqdkowania Si¢ prawa mied
narodowemu, "I. Ehrl:.ch Prawo, 5,143,

14Fitzmaurice uzasadniajqe sutumatyezne obowigzywanie zwycgajo-
Wegro pr;w$ migdzymarodowe”o wobee padstw nowoy.owgtalych, poxréw
nal.abh»sﬁtuécje pravmg do sytuacji noworodka w prawie wewnetr

nym, G, Fitﬁmaurice.The General Principles,s. 4G,

Poréwnanie to-nie Jest hardzo szczgélive, SyLlecznpéé‘mie—
deynarodowa nawet w przyblizeniu nie jgst'podobna do parstwa,
Jednal nawel przyjmujsc takg analégie, gokoﬁenie'nowprodkh i/ﬁ
wego padstwa jest zupelnie rézne, Nowe parsiwo "rodzi® sig bo-
wiem w pevnym stconiu z wiasnej inicjatywy odrazu Jako pelqn-
prawny "dorosty" podmiot prawa mxe&zynarodﬂwegb Pelnqmmmuﬁ?
obywatel w padstwie demokxatycznym jest Wdezrzgdeg 1 wapl~
ustawodacq, ozyld takze od jegzo woll salesy, jakie l?o yprawvo
wigse, Wazniajéza Jednak réinica tkwi w tym; ze'yoworodpﬁ-ﬁﬂh
staje obywatelem g same~o prawa, natamimet nowopowstaie pasda
musi ubie~aé si¢ o usnanie, Jeteli wigc jus ssukad porémt,
to sytuac)& nowopowstaze~o pafotwa jest berdriej sbliscas do
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sytuacji ubiegajgqcezo 8i¢ o obywatelstwo doresteso juz czio-

Wieka, ]

155,,.thé authority of the existing customary international lai

has been st;ained, particularly since the sreater part of the
evidence of accepted ocustom habitually relied upon by intern:
‘t#gﬁhl.lawyers telates to the customary practice of the origis.
Eﬁ%& menbers of the international community whose apthority iﬁ

‘gvery sphere the new and newly influential members of the com-

munity are inclined to challanse,"C,Jenks,The Common Lew,8,29

zob,ibid.65,74,79,84, Za przykiady morg siuiyé przytoczone pry
®

profﬁEﬁilicEa rrosy przedstawicieli Arakii Saudyjskie] i B;raf

my na konferencji praws morskieryg w Genewie w r.1938 craz prz

& ) ) % . 4 - 1 2 {
kigady przytoczone przez Castaneda,L,Bhrlich, Suwerennodé a

rze w pravie migdzynarodowym, VWarszawa 1961,s.9;J.Castareda,

fhexUnderdevelop@d.Countriesgs,40-4lgzob,takée R,Anand;Rdiqg
. & " : Soncram it 8
‘ o

N 16“"If an unevoidable exessive reliance upor consent d in con
- . s 8n

sequence, upon good will and good faith, exposes internationa
law to the will of the leagt law-abiding of thz roverned to
a greater degree than muiicipal law, the situation is one Wi
stgtesmen and idealists qgst contend as long\aa'tha Qnternat:
nal law remains a compunity of sovereipgnties, "L, Gould,

‘duc'»§,1.0n, 8;155,

/ N

1729b.M.Sdféhseg,LeS~sources,s.l4~17;L‘Brier1y, The Law,s.54,

Burne life of the law has not been logic;it has been preriéhb
Zob.B,¥ardoro,The Sature bf the Judicial Process,New Haven
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8.33;zob, bakse Q.Wright, The' Strengthening,s,287;Chk,de Tissche:.
Théorie, s, 9-10,88, ¢

»

1920b,ayskus jo u T, Gihla,1he Tegal Character,s.62,81-83,

7

21

ZOZob.kxytykq pogytywizmu Ch.de Vissehera(Théorie,s.9-10,71~73) ;
listoria ostainien ezasdéw dostarcza az nadto dowodéw na to,
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