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Abstract

A hybrid in the broader culture may be associated with something heterogeneous, de-
viating from the usual standards, which may bring about anxiety and be an example of
an anomaly. In ancient times, a hybrid was defined as a creature composed of at least
two different elements, such as an ox with a human head. Despite all these years,
hybridity has not changed. Of course, we refer to it in other aspects than just living
beings, i.e. in arts, movies, and cars, but also to the legal instruments functioning in
the current state of the law. In this article, it is the intention of the author to present
the hybrid legal forms used by the public administration. However, the author’s ap-
proach to this subject was more theoretical than dogmatic, hence the considerations
were focused on the creation or the purposefulness of functioning of these forms in
administrative law.
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Introduction

The starting point for this article will be quite unusual by the standards established in
administrative law doctrine. And that’s because I’'m going to start with the perception of
the hybrid in antiquity and modern culture in a broad sense. A hybrid is a creation that
is heterogeneous and, precisely for that reason, disturbing. The term hybrid connotes
variability, inconsistency, strangeness, heterogeneity, and even anomalies.! In ancient
times, hybridity did not mean monster, it meant heterogeneity. Hybrids were known
in many ancient cultures: Sumerian, Egyptian, and Greek. Hybrids can be considered
creatures of Chaos, of the Primordial Ocean, which was not fully formed before the fi-
nal emergence of the world, and were able to express unity before the individualization
of entities. Moreover, they are made of primordial matter and exist as potential entities.
Hybrids can also be interpreted as a visual way of representing the union of all the
spheres in the universe: the earthly, the subterranean, and the celestial. In this sense,
hybridity expresses the connectivity of all the realms and the unity of the universe.?

Even in ancient times, hybrids caused anxiety and became a symbol of hetero-
geneity and lack of cohesion. They did not (nor do they) form a division into: classes
or species that could be uniformly and indisputably classified and assigned to a par-
ticular division. After all, their unique status is determined by their individuality and
uniqueness, which at the same time makes them considered strange and disturbing
creatures. Thus, for example, Empedocles describes oxen with human heads in his
work On Nature. Aristotle, on the other hand, believed that there was no concept
of hybrid in nature, only a certain problem related to occurrence of anomalies and
monsters.2In his view, the creation of mixed beings does not actually occur, because
it does not occur in an intentional manner. And this is because, given the purposive-
ness of nature, adequate and nature-compatible beings are created.

How, then, is hybridity perceived and the concept of hybridity defined in litera-
ture, art, or culture? They are rather descriptive and do not aim to sort out borderline
works. Although a hybrid may come from different arts at the same time, it will con-
sequently form a kind of organic whole. Thus, it becomes possible to indicate from
which fields of art the individual elements of the hybrid originate, while at the same
time looking for tools that would make it possible to describe the hybrid as a whole.
This category is not a label (a set pattern) helping the viewer to know what to expect
when encountering this type of art form. Hybrids are often unpredictable and offer
the viewer completely unexpected experiences, not adhering to any set framework
(quidelines of a given environment). It also happens, of course, that a solution be-
comes widespread and a form that was an absolute novelty suddenly starts to be
duplicated, and its creative strategy ceases to be new and surprising. In ancient art
thought, we are confronted with variously understood phenomena of hybridity. They
focused mostly on the hybrid in the biological sense, but they were no strangers to
thinking about the work of art as a hybrid, as visible in Aristotle’s Poetics.

" I. Chawrilska, Hybrydy i hybrydycznosci z pogranicza literatury i sztuk wizualnych, Pelplin 2020, p. 18.
2 Ibid., pp. 16-18.

3 Arystoteles, Dzieta wszystkie, vol. 2. Fizyka, transl. K. Leéniak, Warszawa 2003, p. 60; Arystoteles,
O rodzeniu sie zwierzat, transl. P. Siwek, Warszawa 1979, p. 181; Arystoteles, Zagadnienia przyrodnicze,
transl. L. Regner, Warszawa 1980, p. 62.
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In a hybrid culture, in which various discourses intermingle and mix, hybrids exist
at the junction, they are constantly on the borderline,

cross subsequent discourses on the borderline of the kotman’s semiosphere.
Sometimes they are spectacular, they become shows, which is the case with concrete
poetry (the one originating from British concrete poetry), sometimes they play a game
with the viewer with an extremely modest entity limited to one letter or one word placed
on the page. Sometimes they are a book that the recipient may encounter in an unusual
circumstances, a publication issued in many copies, or even a museum exhibit.*

To be a hybrid today is to constantly be in between, to point to one’s substantial-
ity. Moreover, the hybrid does not shed its hybrid identity even in the age of transme-
dia aesthetics. Certainly, hybridity has been transformed with the digital revolution,
resulting in multi-media artistic creations in the arts. But hybrids continually remain in
the realm of the “in-between” while emphasizing their ontological status.® The hybrid
does not offer stability and immutability. On the contrary, it offers the certainty of
change, which does not offer a sense of security.®

The very concept of hybrid in the colloquial sense connotes ontological incon-
sistency and instability. Similarly, in statements about them, hybrids do not guaran-
tee constancy in the humanistic discourse; on the contrary, they are the cause of
constant change and constant violation of the boundaries of that discourse. In at-
tempting to determine whether a hybrid has an identity, the conclusion would pro-
bably first arise that it cannot have an identity since it is a hybrid — a heterogeneous
entity of an unclear origin. Paradoxically, however, introduction of the category of
hybridity guarantees the identity of borderline works, even though they escape the
established patterns.”

Hybridity and hybrid legal forms of public administration

The hybridity understood in this way should be applied to the legal forms of action
of public administration. Hybrid forms of action used by the public administration
seemingly form a whole, but from a closer perspective, we can separate features
belonging to private law and public law.

And at this point, the question arises: what does it mean to separate civil law from
administrative law, has the boundary between these branches of law not become so
blurred that it is now possible to separate them at all?

4 1. Chawrilska, Hybrydy i hybrydycznosci z pogranicza literatury i sztuk wizualnych, p. 40; see B. Zytko,
“Uwagi o kotmanowskiej koncepcji kultury”, Przeglad Humanistyczny 42, 1998, no. 4, p. 15.

5 E. Rewers, Post-polis. Wstep do filozofii ponowoczesnego miasta, Krakéw 2005, p. 168. Krystyna Wil-
koszewska also wrote an article about the condition of being “in-between,” prevalent in contemporary
culture: K. Wilkoszewska, “Prefiksy w roli wyznacznikéw wspotczesnosci”, [in:] Intermedialnos$¢ w kultu-
rze konica XX wieku, eds. A. Gwézdz, S. Krzemien-Ojak, Biatystok 1998.

= Szczesna, “Tozsamos¢ hybrydyczna”, ER(R)GO. Teoria — Literatura — Kultura 2004, no. 2(9), p. 9.

7 I. Chawrilska, Hybrydy i hybrydycznosci z pogranicza literatury i sztuk wizualnych, p. 47.
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“The distinction between public and private law, and the attribution of a public
value to all law, is not a matter of cognition, but a matter of approving the recognition
of certain values, of a certain political or socio-political ideology.”® This consequently
contributes to the fact that the boundaries between public law and private law cannot
be drawn with a clear line of demarcation. It is increasingly difficult to classify norms
unequivocally as public law or private law because norms of public law as well as
private law encroach on the space of public and private life.°

| fully agree with the position of P. Stec who in a very clear way not only notices,
but also describes, the problem of penetration of private law into public law and
vice versa.'? According to that Author, civil law studies are slowly losing significance.
And this is because the intensification of methods of regulation of social relations of
administrative-legal nature in civil law is very visible. Nowadays, the legislator more
and more often regulates the issues that once used to belong to administrative
economic law, together with the private law regulations, or directly includes them in
the Civil Code. What | noticed already several years ago and described in our earlier
publications devoted to the interaction of private law and public law, is confirmed
in the latest publication by P. Stec. The Author, who is a civil law scholar, notices
that the legislator, without insight and often on an ad hoc basis, creates regulations
which, in a later analysis, demonstrate privatization of public tasks, or “distorted”
civil law studies." This is often associated with the regulation of civil law contracts
with overlays in public law, which consequently contributes to the limitation of the
principle of freedom of contract, the autonomy of will or the systemic inequality of
business partners.'

Thus, the use of civil law institutions in the practice of public administration, espe-
cially in the performance of public tasks, has been evident for a long time, although
the intensity of this phenomenon has been increasing over time. This is due to several
reasons, including the legislature’s own attitude toward regulating the forms of pub-
lic administration. As he noted by J. Jezewski as early as in the 1970s, one of these
reasons should be seen in the very position and role of administration as “historically
changeable, understood subjectively and objectively, entangled in numerous political
and systemic, economic and social determinants, and also evaluated according to
the systems of value that are varied, because they are historically, but also culturally,
variable.”"® According to Z. Duniewska, in this aspect we should also refer to the sys-
tem of values which has recently been gaining exceptional significance and deserv-
edly becoming the subject of many profound arguments and reflections.™

8 J. Nowacki, Prawo publiczne — prawo prywatne, Katowice 1992, p. 132.

° Ibid.

0P, Stec, “Czy zyjemy w epoce postcywilistycznej?”, [ini] Problemy pogranicza prawa cywilnego. Bo-
undary Problems of Civil Law, ed. R Szczepaniak, Warszawa 2022.

" Ibid., p. 108.

2 More on this topic: P. Bies-Srokosz, “Tendencje zmian prawnych form realizacji zadan publicznych”,
[in:] Prawo administracyjne dzis i jutro, eds. J. Jagielski, M. Wierzbowski, Warszawa 2018, pp. 190-196.
18 J. Jezewski, Administracja pod rzadem prawa cywilnego. Z badan poréwnawczych nauk prawa admi-
nistracyjnego, Wroctaw 1974, p. 7.

4. Jezewski, “Administracja publiczna jako przedmiot badan”, [in:]] Administracja publiczna, ed. J. Bo¢,
Wroctaw 2004, p. 360; Z. Duniewska, “Z refleksji na temat wyodrebnienia prawa administracyjnego i zwigz-
ki prawa z prawem cywilnym”, [in:] Cywilizacja administracji publicznej. Ksiega Jubileuszowa z okazji 80-le-
cia urodzin prof. nadzw. Jana JeZzewskiego, eds. J. Korczak, J. Szreniawski, Wroctaw 2018, pp. 136 ff.
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In our opinion, which is worth emphasizing, administrative law, in the strict sense
of the word, is a system of legal rules employing which the state creates the condi-
tions for the comprehensive development of a society.'s “Every law, regardless of the
field in which it is classified, is made in order to affect social and economic life, on its
respective sections and combinations.”'® Of course, one cannot speak of a change in
the objectives of the public administration itself, which prioritizes the satisfaction of
society’s needs and takes care of citizens’ safety by controlling social processes."”
But, one can speak about changing the traditional sphere of public administration.
Following the opinion of M. Krawczyk, it should be stated that the authoritative form
of public administration activity is subject to constant transformations, where orders
and prohibitions addressed to the entities administered through individual acts give
way to other tools of activity. It is primarily about the increasing role and area of reg-
ulation of shaping and determining acts, as well as the acts that require the cooper-
ation of the interested addressees.'®

Contemporary legal forms of administrative action in Poland are subject to a pro-
cess of constant evolution. There are also new legal instruments that do not fit into
the conceptual grid formed in the science of administrative law.’® An example is hy-
brid legal forms of action? which should be defined as non-managerial forms with
a complex legal character due to their public-law and private-law characteristics.
Public administration undergoes continuous development processes, hence it needs
new legal forms of activity?' which correspond to its current needs. However, it should
be emphasized that this is not about artificially creating new legal instruments, but
about organizing the existing ones and adapting them to the changing public admin-
istration and its growing cooperation with non-public entities.?

In the doctrine of administrative law, it is emphasized that the phenomenon of
spreading, in the regulations of functioning of public administration, of the instruments
typical for private law, is connected with: progressing privatization of performance of
public tasks, personality granted to public administration entities, change in the mod-
el of the administration towards where the public administration assumes a position
based on partnership, as well as with commissioning private entities with the perfor-
mance of public tasks (as they have the greater and more flexible capacity for it).2

5 A. Okolski, Wyktad prawa administracyjnego oraz prawa administracyjnego obowigzujagcego w Krdle-
stwie Polskiem, vol. 1, Warszawa 1880, p. 19.

16 J. Zimmermann, Prawo administracyjne, Warszawa 2014, p. 47.

7 7. Duniewska, “Prawo administracyjne — wprowadzenie”, [in:] System prawa administracyjnego. In-
stytucje prawa administracyjnego, vol. 1, eds. R. Hauser, Z. Niewiadomski, A. Wrébel, Warszawa 2010,
p. 102.

8 M. Krawczyk, Podstawy wtadztwa administracyjnego, Warszawa 2016, p. 283.

8 B. Dolnicki, R. Cybulska, “Nowe dwustronne formy dziatania administracji publicznej: kwestie wy-
brane”, [in:] Koncepcja systemu prawa administracyjnego. Zjazd Katedr Prawa Administracyjnego i Po-
stepowania Administracyjnego, Zakopane 24-27 September 2006, ed. J. Zimmermann, Warszawa 2007,
p. 471.

20 These may include: administrative settlement, administrative agreement, or social contract.

21 See P. Bie$-Srokosz, “Nowe formy organizacyjno-prawne warunkiem dobrego administrowania?”,
[in:] Aksjologia prawa administracyjnego, ed. J. Zimmermann, Warszawa 2017, pp. 307-316.

22 B. Dolnicki, R. Cybulska, “Nowe dwustronne formy dziatania administracji publicznej: kwestie wybra-
ne”, p. 472.

23 P. Wilczynski, “Podmioty niepubliczne w sferze administracji publicznej”, Paristwo i Prawo 2002,
no. 2, pp. 56-57.
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Referring to the actions of the administration in the current reality, however, | be-
lieve that currently, we should also talk about publicization of private law and expan-
sion of public law in comparison with private law.2* Despite the fact that the admin-
istration acts in the sphere of the empire by using public authority, it also acts in the
sphere of dominium. In this second sphere, public administration acts as an equal
participant in civil law transactions. First, it means that some public administration
entities, e.g.: local government, the State Treasury and state agencies, have been
provided with legal personality. Second, it leads them to be granted certain assets,
and legal capacity, and to acquire rights and incur liabilities through their actions.
Consequently, we can state that the public administration in civil law transactions
uses the same legal forms of action as other civil law entities.

Administrative law remains public law, although it increasingly and willingly uses
civil law forms of action. In our view, even if we are dealing with hybrid legal forms,
this authority, associated with public law, will still occur and sometimes even domi-
nate. Similarly, according to J. Zimmermann, the phenomenon of using the forms of
private law “cannot mean a shift to a civil law way of thinking and the use of forms
typical for civil law, because all the time it remains public law.”®

In our opinion, hybridity is a phenomenon that is growing and evident in every
branch of law. As | am a representative of the doctrine of administrative law, it is
easier for me to notice its occurrence in the current regulations of administrative law.
However, expansion of hybridity, or the interplay of different branches of law, has
recently been noticed in criminal law as well.2¢ The administrativization of criminal law
has been recognized,?” through the use of administrative procedures and administra-
tive penalties and the replacement of an independent court with a public administra-
tive body.28 Thus, a kind of publicization of social reality can be recognized.2®

Examples of hybrid legal forms of action abound. Nonetheless, this article is
not about their specific analysis, but rather (even primarily) a consideration of the

% DR. Kijowski, “Czy cywilnoprawne formy dziatania administracji cywilizuja jej podej$cie do spraw
obywateli?”, [in:] Cywilizacja administracji publicznej. Ksiega Jubileuszowa z okazji 80-lecia urodzin prof.
nadzw. Jana Jezewskiego, eds. J. Korczak, J. Szreniawski, Wroctaw 2018, pp. 197.

25 A. Btas, “Granice prywatyzacji zadan publicznych w panstwie prawa”, [in:] Samorzad terytorialny Il
Rzeczypospolitej. Dziesie¢ lat doswiadczen, ed. S. Michatowski, Lublin 2002, pp. 304; S. Biernat, Pry-
watyzacja zadan publicznych. Problematyka prawna, Warszawa 1994, p. 25; A. Btas, “Wspotczesne ten-
dencje przeobrazen zadan administracji publicznej”, [in:] Administracja publiczna, eds. A. Btas, J. Boc,
J. Jezewski, Wroctaw 2003, p. 148; L. Zacharko, Prywatyzacja zadar publicznych gminy: studium ad-
ministracyjnoprawne, Katowice 2000, p. 32; J.M. Cwalinska, “Prywatyzacja zadan publicznych — przy-
czynek do dyskusji”, Przeglad Prawa Publicznego 2020, no. 3, pp. 24-37; J. Helios, “Publicyzacja pra-
wa prywatnego — prywatyzacja prawa publicznego w konteks$cie rozwazan nad prawem europejskim”,
Przeglad Prawa i Administracji 92, 2013, pp.11-36; A. Zurawik, “Problem publicyzaciji prawa prywatnego
w kontekscie ustrojowym?”, Parstwo i Prawo 2010, no. 5, pp. 32-41.

26 . Zimmermann, “Jako$é prawa administracyjnego”, [in]] Miedzy tradycja a przesztoscig w nauce pra-
wa administracyjnego. Ksiega jubileuszowa dedykowana Profesorowi Janowi Bociowi, ed. J. Supernat,
Wroctaw 2009, p. 815.

27 Administratywizacja” prawa karnego czy ,kryminalizacja” prawa administracyjnego? eds. M. Bo-
gusz, W. Zalewski, Gdansk 2021.

% R. Szczepaniak, Konstytucyjne bariery stosowania prawa prywatnego w sektorze publicznym. Stu-
dium prawnoporéwnawcze ze szczegdlnym uwzglednieniem prawa polskiego i niemieckiego, Poznan
2020.

2% We agree with P. Stec in this aspect. See P. Stec, “Czy zyjemy w epoce postcywilistycznej?”, p. 107.
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hybridity and interplay of other branches with each other (where one of them is ad-
ministrative law). While this concept is principal for this article, it is worth mentioning
the very distinctive forms of administrative law that should be described as hybrid.
These include administrative agreements, administrative settlements, and social
contracts.®® These forms, as they are considered bilateral and non-authority, allow
for a kind of flexibility and optimization of the actions taken by the public adminis-
tration. This contractual approach fosters efficiencies across various government
entities/bodies. On the assumption that the power of public administration is not
a guarantee of effectiveness of public tasks implementation, nor an argument with
which it may motivate citizens to specific behaviours, it should be acknowledged
that the use of non-managerial forms does not lead, as a consequence, to loss
of the authority competence by the administration.®' The administrative authority,
which is a characteristic as well as an immanent feature of administrative law, does
not disappear in the above-mentioned forms. It still occurs — in more or less visible
ways. Sometimes, as is the case with the administrative settlement, the legislator
camouflages administrative authority by creating the appearance of creating a form
with characteristics very similar to those of a civil law contract. In these situations,
the legislator very often justifies its lawmaking activity by the fact that it aims to
make public administration less formal and to provide a faster and more flexible
form of performing tasks or carrying out administrative procedures. But, it seems
to me that this is unattainable — at least in the shape expressed by the legislator.
The hybrid form that is regulated and functions in administrative law, although on
the face being a bilateral, non-managerial form with private law characteristics, will
incorporate administrative authority. In our opinion, administrative authority in these
forms will always exist, and this is because power is the state, and the state is public
administration that performs public tasks on behalf of the state.

Conclusions

Hybrid legal forms of action are a peculiar group of legal forms that are distinguished
from others by the fact that they have diverse characteristics, typical of both public
law and private law. The mixed legal nature of the legal forms of public character

30 More in: P. Bie$-Srokosz, P. Niemczuk, “Hybrydowe prawne formy dziatania w administracji publicz-
nej”, Roczniki Nauk Prawnych 31, 2021, no. 2; D. Kijowski, “Umowy w administracji publicznej”, [in:] Pod-
mioty administracji publicznej i prawne formy ich dziatania. Studia i materiaty z konferencji jubileuszowej
Profesora Ochendowskiego, Torun 2005, p. 297; J. Wyporska-Frankiewicz, Publicznoprawne formy dzia-
fania administracji o charakterze dwustronnym, Warszawa 2010, p. 268; P. Bie$-Srokosz, P. Btasiak, “Ugo-
da administracyjna w $wietle nowelizacji Kodeksu postepowania administracyjnego. Refleksje na temat
konsensualnej formy dziatania w administracji publicznej”, Przeglad Prawa Publicznego 2018, no. 6; J. Le-
manska, “Umowa administracyjna a umowa cywilnoprawna”, [in:] Instytucje wspdiczesnego prawa admi-
nistracyjnego, eds. |. Skrzydto-Niznik, P. Dobosz, D. Dabek, M. Smaga, Krakéw 2001, pp. 419-432; E. Ste-
fanska, “Umowy zawierane w sferze administracji publicznej — wybrane zagadnienia”, [in] Umowy
w administracji, eds. J. Bo¢, L. Dziewiecka-Bokun, Wroctaw 2008, p. 157.

31 K. Sobczak, “Metody badawcze w nauce prawa administracyjnego”, [in]] Problemy metodologicz-
ne nauki prawa administracyjnego (Przedmiot, metody badawcze i kooperacja interdyscyplinarna), ed.
K. Sobczak, Katowice 1976, p. 29.
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contributes to the dispute in administrative law doctrine as to the proper classifica-
tion of an already specific legal form. Although it is known that the action of public
administration is based on the formation of relations (dependencies) based on legal
acts, this law more and more often allows to supplement legal regulations using
other legal forms.®? Their multiplicity and diversity in public administration contribute
to the fact that we can never be sure “at a glance” what type of form we are dealing
with. Therefore, it is important to analyse this form in terms of the classification of
parties to the structures of public administration and the legal nature of the subject
of the form.

Taking care of the benefits and acting so as to achieve and multiply them — this
is the basic task of public administration.®® In order to perform its basic purpose, it
has been normatively equipped with resources in the form of administrative measures
which determine the content of administrative authority.®* Therefore, in its activities,
it uses the available legal forms of action, nowadays especially those that are hybrid.
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MayniHa Becb-CpokoLwu
YHiBepcuTeT iM. AHa [nyrowa y YeHCTOXOBi

Auek Cpokolu
OnonbCbKuin yHiBEpCUTET

JlexisibKa 3ayBaskeHb MO0 TiIOPUIHOCTI
B [10JIbCBKOMY a/IMIHICTPaTUBHOMY IpPaBi
Ha IIPUKJIaJIl TpaBOBUX HopMm Aii

AHoTanisa

M6puaHiCTb y BiNblU LWUMPOKOMY 3HAYEHHI MOXXe By TK MoB’A3aHa 3 YMOCb HEOOHO-
PigHUM, LLO BIOXWUNSETLCS Bif 3BUYHMX CTAHOAPTIB, WO MOXE BUKINKATL HACTOPO-
XKEHICTb abo ByTu Npuknagom aHomanii. B aHTu4HOCTI ribpug, BU3Ha4aBcs Sk icToTa,
O CKJIafaeTbCs LWOHaNMeHLLEe 3 OBOX PIiSHUX eNeMEeHTIB, Hanpukiag Bin i3 nwioga-
CbKOI rOJfIoOBOK. HesdBaxkarun Ha Tak TpuBaiui iCTOPUYHWUIA BiApPi30K CTaBNEHHS
CyTb ri6puUOHOCTI He 3MiHMNacsa 3 YacoM. 3BICHO, CbOrogHI M1 MAaeMO Ha yBasi He
NLe XKMBI ICTOTY, a 1 iHLWI acnekTu, Taki sK MnucTeuTso, dinbMun, aBTomobini, a Ta-
KOXK MpaBoBi IHCTPYMEHTU, LLO Ail0Tb Y HUHILLHIA NpaBoBin Aepxxasi. Y Ui cTaTTi
HamMipoM aBTOpIB € NPEeACTaBUTU ribpuaHi NpaBoBi PopMU, AKi BUKOPUCTOBYHOTb-
CS fep>XKaBHUM ynpasniHHAM. ABTOPCbKUA Niaxig A0 Liel TeMn 30CepeXyBaBcs Ha
TEOPETUYHUX, @ HEe Ha AOrMaTU4YHUX MUTaHHAX. TOMY TakoXX OCHOBHa yBara Oyna
CnpsiMoBaHa Ha JOCNIAXEHHSA TBOPEHHS Y OOLINIBHOCTI PYHKLOHYBaHHS LuxX popM
B agMiHiCTpaTMBHOMY Npasi.

[6puagHi NnpaBoBi hopmMun Ait — Lie CBOEpPIAHA rpyna npasoBux hopM, SKi Bigpi3s-
HAOTLCS Bif, IHLUMX TUM, LLIO MalOTb Habip O3HaK, XapakTepHUX K Ansa nyb6niYHoro,
Tak i Ans NpMBaTHOro npasa. 3MillaHnii NPaBoOBUA XapakTep MO BiOHOLUEHHIO A0
npasoBux GOpM NyBRIHHOrO XapakTepy Chpusie CTBOPEHHIO OCHOBUW AN OUCKYCIl
B MUTAHHAX OOKTPUHU agMiHICTPaTMBHOINO npasa LWono npaBuiibHOI Knacudikawit
KOHKPETHOI NpaBoBoi hopMu. Xo4a 3araibHOBIOOMO, WO PYHKLIOHYBaHHSA Oep>XaB-
HOro ynpasniHHA 6a3yeTbCs Ha POPMyBaHHI BIAHOCUH (32NE€XHOCTEN) HAa OCHOBI
NpaBoOBUX aKTiB, TOX BCE YaCTILLE Lieil 3aKOH A03BONSE AOMNOBHIOBATY NPaBOoBi HOP-
MU iHLLMU NPaBOBUMI (hOPMaMK. IX MHOXXUHHICTb i PIBHOMAHITHICTb Y AiepXXaBHOMY
ynpasniHHi CApUATb TOMY, LLO MW HIKOIM He By0eMO BMEBHEHI 3 «MepLloro norns-
ay», 3 KM TUNOM opMM MU MAEMO crpasy. TOMy BaXK/IMBO NpoaHanisysatil Lo
hopMy 3 HACTYMHOI NEPCNEKTUBM: MPUHANEXXHOCTI CYB’EKTIB OO CTPYKTYpP Oep>Xas-
HOrO ynpaBniHHA Ta NPaBOBOI NPUPOAK cyb’ekTa hopMu.

MiknyBaTuch Npo cycninbHi 6nara Ta it TakKum YMHOM, o6 iX NpogoBXKyBaTH,
OTPUMYBATK Ta NPUMHOXYBATN — Li& OCHOBHE 3aBOAHHSA OEepP>KaBHOro yrnpasiHHS.
[nsa BUKOHaHHSA CBOrO OCHOBHOIMO MPU3HAYEHHSA Aep>KaBHE YMNPBiHHA HOPMaTUBHO
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nigKpinieHe KOMMIEKCOM agMiHiCTpaTMBHMX 3aX0AiB, SKi BUSHA4Yar0Tb 3MICT afgMiHi-
CTpaTuBHOI BNagn. A ToMy y CBOEMY (hYHKLIOHYBaHHI BUKOPUCTOBYE HasiBHi MPaBoBi
dhopmu gisnbHOCTI, 0co06NMBO 3apas, 30Kpema 1 Ti, Lo MatoTb ribpuaHnn xapakTep.

ABTOpM CTaTTi BBaXKalOTb, L0 FiOPUAHICTb Y Npasi, 30Kpema B agMiHicTpaTuB-
HOMY, PO3BMBAETLCSH i HabyBae Bce BinbLUOi YacTOTHOCTI. Lle 3anexxntb Big Takmnx
hakTopiB, SK: NosiBa HOBUX 3aBAaHb, NOTPe6 cycninbcTBa, rnobanisauii, nigxig 3a-
KOHOaBLA 0 CTBOPEHHSA HOBUX NpaBoBuX opM abo X TakoX aganTauis 40 3MiH
3aKoHoLaBCcTBa.

KntouoBi cnoBa
ribpugHicTb, ribpngHi npasoBi dopmn Lill, agMiHiCTpaTVBHE MpPaBo, AeXaBHE
ynpasiHHS

Paulina Bies-Srokosz
Uniwersytet Jana Dtugosza w Czestochowie

Jacek Srokosz
Uniwersytet Opolski

Kilka uwag o hybrydowo$ci w polskim prawie
administracyjnym na przykladzie prawnych form dzialania

Streszczenie

Hybrydowos$¢ ogdlnie moze kojarzyé sie z czyms$ heterogenicznym, odbiegajgcym
od standardéw, mogacym wywotywac niepokdj i by¢ przyktadem anomalii. W staro-
zytnosci hybryda okreslano istote ztozong z co najmniej dwoch réznych elementdw,
na przyktad wotu z ludzka gtowa. Mimo lat pojmowanie hybrydowosci sie nie zmie-
nito. Oczywiscie widzimy jg w innych aspektach niz starozytni, znajdujemy w sztuce,
filmach, samochodach, ale takze w instrumentach prawnych obowigzujgcego stanu
prawnego. W niniejszym artykule intencja autoréw jest przedstawienie hybrydowych
form prawnych stosowanych w administracji publicznej. Autorzy skupili sie gtéwnie na
kwestiach teoretycznych, nie zas dogmatycznych. Dlatego tez zajeli sie przede wszyst-
kim powstaniem lub celowoscia funkcjonowania tych form w prawie administracyjnym.

Hybrydowe formy prawne dziatania to swoista grupa form prawnych, odrézniajgca
sie od pozostatych zréznicowanymi cechami zarowno prawa publicznego, jak i pra-
wa prywatnego. Mieszany charakter prawny form prawnych publicznych rodzi spér
w doktrynie prawa administracyjnego odnosnie do wtasciwej klasyfikacji konkretnej
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juz formy prawnej. Cho¢ wiadomo, ze dziatanie administracji publicznej opiera sie
na ksztattowaniu stosunkéw (zaleznosci) na podstawie aktdéw prawnych, to coraz
czesciej owo prawo dopuszcza uzupetnianie regulaciji prawnych z zastosowaniem
innych form prawnych. Ich wielo$¢ i réznorodnos$¢ w administraciji publicznej niesie
niepewnosé, z jakim rodzajem formy mamy do czynienia. Dlatego tez wazne jest
przeanalizowanie tej formy pod wzgledem przynaleznos$ci stron do struktur admini-
stracji publicznej oraz charakteru prawnego przedmiotu formy.

Dbanie o korzysci i dziatanie w taki sposdb, aby je osiggnac i pomnazag, to jest
podstawowe zadanie administracji publicznej. Aby wykonaé ten cel, zostata ona wy-
posazona normatywnie w zaséb srodkéw administracyjnych, ktére wyznaczajg tresé
wtadztwa administracyjnego. Dlatego w swoich dziataniach korzysta z dostepnych
prawnych from dziatania, zwtaszcza tych, ktére majg hybrydowy charakter.

Autorzy niniejszego artykutu uwazaja, ze hybrydowos$¢ w prawie, w szczegdlno-
$ci w prawie administracyjnym, zalezna od kilku czynnikéw: nowych zadan, potrzeb
spoteczenstwa, globalizaciji, ale takze podejscia ustawodawcy do tworzenia nowych
form prawnych czy tez dostosowaniu do zmian w prawodawstwie, staje sie coraz
czestszym zjawiskiem, podlegajacym ciggtej ewoluciji.

Stowa kluczowe
hybrydowos$¢, hybrydowe formy prawne dziatania, zadania publiczne, prawo ad-
ministracyjne, administracja publiczna





