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The legal notion of judicial discretion

The discussion on the existence of judicial discretion as a necessary element of the sys-
tem of justice in the law-abiding state has exhausted itself in the late twentieth century.
Montesquieu statement that «the judge is only the mouth of the law» hasn’t
sufficient reasoning and isn’t tenable'. Nowadays, researchers of this legal phe-
nomenon are focusing on the correlation between the separation of powers principle

! Montecke JI. O myxe 3akoHOB : m36. npouss. / JI. MonTecke. — Kuura 6. — M., 1995. — C. 226.
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and the judicial discretion, limits of judicial discretion and the specifics of its ap-
plication in particular legal branches.

However, there is an urgent necessity for further research of the judicial dis-
cretion concept, because of the lack of its normative legal definition and fundamen-
tal significance of this legal phenomenon both for the legal doctrine and law- en-
forcement.

A. Barack stated that the defining of judicial discretion isn’t an easy task to
do, because this concept is endowed with several meanings that represent different
things in different contexts. Moreover, the majority of judges do not explain how
they apply discretion and, correspondingly, people outside the judiciary have poor
knowledge on the ways of judicial discretionary powers exercising’.

First of all it is important to find out the correlation between such notions as
«judicial discretion» and «discretion of the judge». P. Kuftyryev asserted that in
judicial legal relations the categories of «judge» and «justice» are synonymous and
have identical legal content. These concepts have differentiated meaningswithing
the administration of the judicial system, particularly for the determination of ser-
vice and employment status of the judge (as an employee) and for private relations,
where the court acts as a private legal entity. Thus, according to the author, the no-
tion of «judicial discretion» and «discretion of the judge» are equivalent and sub-
sequently used as synonyms’.

In legal doctrine, both domestic (Ukrainian) as well as foreign, many at-
tempts were made to give a definition of judicial discretion, based on the character-
istics and scope of this legal phenomenon.

V. Kantsir determines judicial discretion as permitted by the law intellectual
activity of the judge, the essence of which consists in the assessment of the phe-
nomena and choosing one of several acceptable options for solutions to ensure the
legality, fairness, appropriateness and effectiveness of regulation®.

Other scientists mainly identified the discretion of the court only with the
right of choice, as its characteristic feature. Justice D. Luspenyk outlines judicial
discretion as judges the right to choose’. A. Pivovarova also assumes that judicial
discretion is the right of judge, granted by law, to select one of the potential deci-
sions at his inner convictions®.

Slightly different definition of the judicial discretion offers M. Savenko. The
author notes that judicial discretion is intellectual and volitional activity aimed at

2 Bapak A. Cyzneiickoe yemotpenue / A. Bapak. — M.: Hopma, 1999. — C. 12-13.

3 Kydrupes B. II. CymmiBcsknii poscya y Teopii mpaBa: aBToped. MWC. ... KaHI. IOPHI. HAYK:
12.00.01 / B. IT. Kydrupes. — K., 2009. — 22 c.

* Kamuip B. C. TToHSTTS Ta OCHOBHI O3HAKH CyI0BOro yrisuty (poscymy) / B. C. Kamuip // Topris-
JIs1, KOMEPIisl, MiIIPHEMHUNTBO: 30ipHUK HayKOBUX Ipank. — Bum. 1. — JIsBiB, 1998. — C. 61.

5 Nlycnennk JI. Jle 3akiHuyeThCs CyAMIBCHKMI PO3CYX i MOYMHAETHCS CYINIBChKE CBAaBilIsL /
J. Jlycnienuk // 3akoH i 6i3Hec. — 2004, — Ne 19-20.

6 [TuBoBapoBa A. A. IIpaBoco3HaHHE M yCMOTpPEHHE CyIbH: COOTHOLICHHE MOHSTHH, POJib IPHU
Ha3HAUYCHUH HaKa3aHMs: JIHCC. ... KaH. Iopua. HayK / A. A. TluBoBaposa. — Camapa, 2009. — 228 c.
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legitimate, objective, impartial and fair resolution of disputes arising or being the
subject of proceedings in cases authorized or unregulated by the law’. Hardly can
we agree with this definition of judicial discretion because of the fallowing rea-
sons. Firstly, the author alternatively determines the grounds for the application of
judicial discretion, particularly calling «judicial proceedings» as one of the spheres
where discretion is applicable. Author does not specify the content of another ele-
ment — cases authorized or unregulated by the law. We suppose that judicial discre-
tion can exist only within the judiciary, but cannot in the unregulated cases. More-
over, the author points out that grounds for judicial discretion are permitted or regu-
lated by law. We believe that this division is incorrect. We should agree with the
A. Baraks statement, that discretion — is the authority granted to a person who is en-
dowed with the right to choose between two or more alternatives, each of which is
legitimate. The lack of legally defined grounds for the application of judicial discre-
tion deprives the judge (the court) the possibility to act at their discretion®.

The scientist Y. Gracheva, researched the question of judicial discretion in
sentencing. She defined this legal phenomenon as a specific aspect of the law-
enforcement, applicable in the procedural form, foreseen by the criminal law, pro-
viding judges with the authority to select the decision in accordance with law, their
sense of justice and the legislators will, based on the principles of law, the particu-
lar circumstances of the offense and the basics of morality’.

Scholar K. Komissarovdetermines the discretion of the court as its powers.
On his opinion, the court endowed with the authority to render the decision under
specific circumstances. They consist in general and relatively defined legal provi-
sions.

The scope of the judicial discretion concept

The definition of the concept of judicial discretion has a fundamental significance.
It is accepted to distinguish broad and narrow understanding of the concept of «ju-
dicial discretion» in the American legal doctrine.

In a broad sense, judicial discretion concerns the thinking process, assess-
ment of the facts, interpretation of legal rules, defining their relations, and, some-
times, also the law-making (soft discretion). Under this interpretation, judicial dis-
cretion is applicable in every form of judicial activity. In a narrow sense, the dis-
cretion of the court does not cover all types of freedoms in the process of enforce-
ment, but is narrowed to the freedom of choice among alternative legal solutions'.

7 Casenko M. CymiiBcsKnit poscyn y muBinsHoMy mporeci / M. Caserko // HaykoBi 3amucku. —
T. 26. Opunuuni Hayku. — K., 2004. — C. 75.

8 Bapak A. Cynneiickoe ycmorpenne / A. bapak. — M.: Hopma, 1999. — C. 12-13.

% I'pauena FO. B. ICTOUHHKH CyIEHCKOr0 YCMOTPEHHS B MHCTHTYTAX OCBOOOYXIGHHS OT YTOJOB-
HOW OTBETCTBEHHOCTH W OT HakasaHus: moHorpadus / 1O. B. I'pauesa; ote. pen. A. WM. Uydaes. — M.:
Opmutundopm, 2011. — C. 27.

12 J. Wroblewski, Zagadnienia teorii wykladni prawa ludowego, Warszawa 1959, s. 408.
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Discussion on the scope of the judicial discretion concept is topical nowa-
days. Outstanding representatives of this discussion are R. Dworkin and H. Hart.
In particular, H. Hart is a supporter of legal positivism, considered to be the crea-
tor of the theory of «sophisticated positivism» and of the concept of complex
cases (hard cases). He assumed, that the court has a right to decide the case on its
own discretion in the situation when for the resolution of a particular case, no
legal rule is applicable or their application does not provide a clear resolution of
the case. The court should seek the most optimal solutions in the hard cases.
Judge is empowered with kwasi-legislatorial authority, as he/she creates their
own legal rules, based on the legal system, applicable in these situations. H. Hart
undoubtedly rejects role of judge as a «social engineering», attributed to the
judge by legal realists. However,he recognizes the judge’s right to act as a law-
maker and politician in uncertain situations'".

In contrast to H. Hart R. Dworkin offered his own concept of judicial discre-
tion within the legal theory of integration. On his opinion, not only legal norms act
as legal regulators, but also principles (principles) and other legal directives (poli-
cies). Under this theory the judge, who cannot find the legal normative regulation
for the case, should not go outside the legal system, but find a solution within the
legal and regulatory principles (policies)'>.

Characteristic features of the judicial discretion

On the ground of the analyzed approaches to the definition of the judicial discre-
tion, we may determine its characteristic features. In particular, judicial discretion
may be applied only in cases, provided by the law. In the Criminal Procedure Code
of Ukraine" legislator uses such formulations as:

— «court may» (p. 4 of Art. 97 of the CPC of Ukraine «The court may admit
the hearsay evidence if the parties agree to accept these evidence»);

— «at the courts discretion» (p. 1, Art. 354 CPC of Ukraine «The interroga-
tion of a minor witness, and, at the courts discretion, the witness under 18 years, is
conducted at the presence of a legal representative, teacher or psychologist, and, if
necessary — a doctor»);

— «athisinner conviction» (ch. 1, Art. 94 CPC of Ukraine «Investigator,
prosecutor, investigating judge, the court at his inner conviction, based on a com-
prehensive, full and objective examination of all circumstances of the criminal pro-
ceedings, following the law, evaluate each argument in terms of relevance, admis-
sibility, reliability, and a scope of collected evidence — in terms of adequacy and
relations n order to accept an appropriate procedural decisiony);

""Hart H. L. A. Legal Positivism, The Encyclopedia of Philosophy, New York, 1967.

12 M. Zirk-Sadowski, Wprowadzenie do filozofii prawa, Krakow, 2000, s. 202.

'3 Kpuminanernit npouecyanbamii komexe Ykpainn / Bimomocti Bepxosuoi Pagu Vkpaimu. —
2013. — Ne 9-10. — Cr. 88.
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— «the court has the right» (ch. 2, Art. 404 CPC of Ukraine «The Court of Ap-
peal is entitled to go beyond the requirements of the appellation if the situation of the
accused or a person, regarding to whom, the question is under consideration about the
use of coercive measures of medical or educational nature, is not worsen»);

— «taking to the consideration the circumstances...» (p.4. 183 CPCof
Ukraine «Investigative judge, who is rendering decisions on the use of restraint in
the form of detention, taking to the consideration reasons and circumstances under
Articles 177, 178 of this Code, shall have the right to determine the amount of bail
in criminal proceedingsy).

Judicial discretion is manifested in the external and internal aspects. The ex-
ternal aspect consists in the fact that judicial discretion occurs only in the process
of law-enforcement, in particular in the judiciary. The inner aspect is manifested by
intellectual and volitional activity of the judge in the perception and evaluation of
factual circumstances.

An important feature that separates the judicial discretion from the judicial ar-
bitrariness is the presence of its limitations. European Court of Human Rights in the
case of Suominen against Finland (Suominen v. Finland Ne 37801/97 p. 36, from 1
July 2003") notes that, even though a domestic court has a certain margin of appre-
ciation when choosing arguments in a particular case and admitting evidence in sup-
port of the parties’ submissions, an authority is obliged to justify its activities by giv-
ing reasons for its decisions. The Court notes that it is not its task to examine whether
the court’s refusal to admit the evidence submitted by the applicant was well-
founded; it is vested in the national courts to determine questions of that nature. The
framework in which the use of judicial discretion is permitted, is determined by ob-
jective and subjective factors. In particular, objective limits to the discretion of the
judges are provisions of law, judicial precedents, generalization of judicial practice,
the boundaries within which the cases are reviewed by courts of appeal and cass-
ation, the factual circumstances and other factors that do not depend on the will of
the judge and have the external form of manifestation. Subjective scope of judicial
discretion reflects in the legal consciousness of the judge and is determined by his
values and moral guidance, understanding of the legislators purpose and the impact
of discretionary judicial decisions on public policy and public life.

For the complex understanding of the judicial discretion as a legal phenome-
non, it is necessary to clarify its correlation to the rule of law. According to the
Constitution of Ukraine, the rule of law is recognized and acts in Ukraine (p. 1,
Art. 8). The Constitutional Court of Ukraine in its Decision from 2 November 2004
Ne 15-rp / 2004' said that the rule of law is the supremacy of law in society. The

' Suominen v. Finland [Enextpornmii pecypc]. — 2003. — Pexum goctymy 1o pecypey: http:/hudoc.
echr.coe.int/eng#{«fulltext»:[ «Suominenv.Finland»],«documentcollectionid2»:[ « GRANDCHAMBER»,
«CHAMBER»],«itemid»:[«001-61178»]}

' Pimrennss Komcrurywmiitnoro Cyay Ykpainm Ne 15pn/2004 Bix 02.11.2004 p. // Ypsgosuii
Kyp’ep. — Ne 219.
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rule of law requires the state to implement it in the law-making and law enforce-
ment activities, in particular, in the laws, that should be soaked with ideas of social
justice, freedom, equality and so on.

This interpretation allows the following conclusions:

1) the application of the rule of law is the responsibility of the court, other
law — enforcement body or of the legislator;

2) the rule of law should find its reflection not only in the law but also in acts
of law-enforcement, in particular in judicial decisions.

O. Grischuk notes the special role of the rule of law for the exercise of judi-
cial discretion. She asserts that the rule of law can be considered as a certain stan-
dard of judicial decisions. The possibility to oppose the law to other «social con-
trollers» such as morality, customs, traditions, principles of law is necessary. That
is, in case of conflict of laws and other social regulators, the preference is given to
the latter, as the law may be unfair (unlawful), in particular it may limit freedoms
and violate the equality of people. This allows judges to avoid the mechanical ap-
plication and rewriting laws, and apply only rational and just law.

In view of the above we consider it necessary to stress the legal nature of the
discretion of the court is not only a right, but at the same time as the duty of the
court. The judge can not leave the dispute unresolved, citing the lack of specific
legal norms that should govern this relationship.

Mandatory use of discretionary powers also emerges from the Convention
on the Protection of Human and Fundamental rights. Under Article 6 of the Con-
vention in the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within a rea-
sonable time by an independent and impartial tribunal established by law.

By providing a comprehensive assessment of the above approaches to the
understanding of the judicial discretion, we can offer our own understanding of the
discretion of the court, as, imposed on the court, not only the right but also the duty
to decide the case, with several alternatives based on and within the limits defined
by law.

Streszczenie
Pojecie uznania sagdowego w postepowaniu karnym

W artykule oméwiono problemy definiowania pojecia dyskrecjonalnosci sedziow-
skiej w postgpowaniu karnym. Podstawowym celem artykulu jest prezentacja i
ocena definicji pojgcia dyskrecjonalnosci sedziowskiej przez réznych autorow oraz
prezentacja wlasnego pojecia. Do realizacji tego celu wykorzystano metodg analizy
cech charakterystycznych oraz zakresu pojecia dyskrecjonalnosci sedziowskiej. W
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szczegoblnosci, dyskrecja sadu moze by¢ stosowana jedynie w przypadkach, prze-
widzianych prawem.

Wazna cecha, ktora oddziela dyskrecjonalno$¢ sedziowska od arbitralno$ci
sedziowskiej jest obecno$¢ granic uznania sadowego. Omoéwiono typy granic
uznania sadowego, m.i., granice obiektywne i subjektywne. Sprawdzono jakie jest
znaczenie i wpltyw zasady praworzadno$ci na granice uznania sadowego.

Dodatkowo opracowane zostato zagadnienie podstaw dyskrecjonalnej wta-
dzy sadu. W Kodeksie postgpowania karnego Ukrainy Ustawodawca uzywa takich
sformutowan, jak: «sad moze...», «wedlug uznania sadu...», «zgodnie z wewngtrz-
nym przekonaniem...», «sad ma prawo...», «biorac pod uwagg okolicznosci ...».

Przeanalizowano praktyke (case law) Europejskiego Trybunatu Praw Czlo-
wieka ze wzgledu na okreslenie zakresu pojgcia dyskrecjonalnosci sedziowskie;j.

W artykule podjgto rowniez probg scharakteryzowania doktrynalnego od-
roznienia waskiego 1 szerokiego rozumienia pojecia dyskrecjonalnosci sedziow-
skiej. W szerokim sensie, dyskrecjonalno$¢ sgedziowska dotyczy procesu myslenia,
oceny faktow, interpretacji przepisoéw prawnych oraz okreslajacych ich relacji (so-
ft discretion). W waskim sensie dyskrecjonalno$¢ sedziowska nie obejmuje
wszystkich rodzajow wolnosci w procesie stosowania prawa, ale jest zawezona do
wolno$ci wyboru migdzy alternatywnymi rozwigzaniami prawnymi.

W wyniku przeprowadzonego badania w artykule zaprezentowano autorska
definicje pojgcia dyskrecjonalnos$ci sgdziowskie;j.

Stowa kluczowe: uznanie s¢dziowskie, dyskrecjonalna wtadza sadu, granice uznania
sadowego, uprawnienia quasi-legislacyjne, zasada praworzadnosci.
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CyAaniBcbKumn po3cyal B KpUMiHarIbHOMY
npoBagKeHHi: MOHATTA Ta 3MiCT

KurodoBi cinoBa: poscya cyy, AMCKpeLiiiHi MOBHOBAXXEHHS, MEX1 CYJIOBOTO pO3-
cyny, KBaSi-SaKOHOIIaB‘-Ii IOBHOBAXXCHHsI, BEPXOBCHCTBO IIpaBa.

JuckyciifiHicTh iCHYBaHHS CYAIIBCBKOTO pO3CYyOy SK HEOOXiHOTO eJIeMEHTa
(GyHKIIOHYBaHHS CUCTEMH BiANIPaBJICHHS MPaBOCYAIs B MPaBOBii AepxaBi BUUEp-
nana cebe me Hanpukiami XX cromitrs. [liaTpuMaHHS OKpEeMHUMH HAYKOBISIMHU
TBepIUKeHHST MOHTECK e TIPO Te, «IIO CY[UIS € JIMIIE YCTAMH 3aKOHY'» He 3HAXO-
JIMTH TOCTATHBOI apryMeHTalii Ta He BUTPUMY€ KpuTuku. Ha manwmii gac mocigau-
K{ JaHOTO TPaBOBOTO SIBHIIA 30CEPEPKYIOTh CBOIO yBary Ha IMMTaHHSIX CIiBBiTHO-

! Monrecke JI. O myxe 3aKoHOB : 136. mpouss. / JI. MouTecke. — Kuura 6. — M., 1995. — C. 226.
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IICHHS NPUHIUIY TOJUTY BJIAJH Ta PO3CYIy CyIy, MEX CYIIIBCBKOTO PO3CYIY Ta
rany3eBiil cienudini Horo 3aCTOCYBaHHS.

[IpoTe Hamami akTyaJlbHUM 3aIUINAETHCS TOCTIKEHHS TUTaHHS BU3HAYCHHS
MOHATTS CYTIBCBKOTO PO3CYyy 3 OTJISAY Ha BiZCYTHICTh HOTO 3aKOHOMABYOI Jedi-
HIIlii Ta 3acaJiHN4Ye 3HAYCHHS PO3yMiHHS JaHOTO MPABOBOTO SIBUINA SIK ISl TTPABO-
BOT TOKTPHHH, TaK i I IPaBO3aCTOCYBAHHS.

Sk ctBepmKyBaB A. bapak BU3HAUCHHS MOHATTS CYIIIBCHKOTO PO3CYIY € HE
JIETKUM 3aBJaHHIM, OCKUTBKA BOHO HaiJIeHe JAeKiThKOMa 3HAUYEeHHSIMHU, SIKi TIO3HA-
YaloTh Pi3HI pedi, B pi3HUX KOHTEKcTaX. Takok OUIBIIICTh CYJJIiB HE MOSCHIOIOTH
SIK BOHHM 3aCTOCOBYIOTh JHCKpEIliliHI TOBHOBaXXCHHS, 1 BIAMOBIJHO B JIIOACH 1M03a
MeXaMH CYZ0BOI CUCTeMHU 1H(OpMAIlis PO CIOCcOoOU peartizallii CyI0BOr0 po3Ccymy
TAKOXK YaCTO BiJCYTHS .

Hacamnepen BaxxiuBO 3’5CyBaTH CIiBBIAHOIICHHS TaKUX MOHATH K «CYIO0-
BUW PO3CYI» Ta «CYIIIBChKUH poscym». Sk ctBepmkye I1. Kydrupes, y mpaBosis-
HOCHHAX TIOB’S3aHUX 3 MPaBOCYISIM KaTeropii «Cy» 1 «CYIIsh» € CHHOHIMaMH Ta
MalTh TOTOXHHM IOPUAMYHUN 3MicT. JlaHi TOHSATTS MaroTh mudepeHIiioBaHne
3HAYCHHS y MPABOBITHOCHHAX CYI0yCTPOIO, 30KpeMa, TIPH BHU3HAYCHHI CITy>k00BO-
TPYIOBOTO CTaTyCy CyIi (SK MpalliBHUKA) Ta y MPHUBATHOIPABOBUX BiTHOCHHAX,
Jie CyJI BHUCTYINA€ SK IOpPHIWYHA 0co0a y NUBUIBHO-TIpaBOBOMY 00iry. Takum
YIHOM, Ha AYMKY aBTOpa, MMOHATTS «CYJOBUH PO3CYI» Ta «CYINIBCBKUI po3cyay» €
piBHO3HAYHMMHY T HAJAi BUKOPUCTOBYBATHMYTHCS SIK CHHOHIMIL'.

VY mpaBoBiii niTepaTypi, sIK BiTYM3HAHIHM (YKpaiHCBKiH), Tak 3apyOixHil, Oy-
70 3po0JieHO YMMao crnpo0 JaTH BH3HAYCHHS MOHSTTA CyIIIBCHKOTO DPO3CYAY,
BUXOJISTYX 3 03HAK Ta 00CATY I[LOTO MPABOBOTO SIBUIIA.

Tak B. C. Kannipsu3Hauae, o CyJ0BHI PO3CY[ € TO3BOJICHOI 3aKOHOM
IHTEIIEKTYaIbHOK TiSITBHICTIO CYIy, 3MICTOM SIKOi € TIPOBEIEHHS OIIHKH TUX 9H
IHITUX SIBHII Ta BUOOPY OJHOTO 3 ACKITBKOX MOMYCTUMHUX BapiaHTIB PIMICHHS IS
3a0e3TeUeHHsT 3aKOHHOCTI, CIIPAaBEIIINBOCTI, MOIUIBHOCTI Ta €)EKTUBHOCTI TPaBO-
BOTO PEryJIOBAHHS .

[H1i BYeHi 31€01IBIIIOT0 OTOTOXKHIOIOTH PO3CY/l CYy JIAIIE 3 IPAaBOM BHOO-
pY, sk Horo xapakrepHoi o3Haku. Tak, /I. JlycrieHuK OKpecioe po3cya K cBOOOILy
cynmi Ha mpaBo BuGopy . A. IIMBOBapoBa TaKoXk BBaXAE, WO PO3CYI Cydy Iie
HaJaHe 3aKOHOM MpaBO CyAni BUOWUpPATH OJWH i3 BapiaHTIB pillIeHHS 32 BIACHUM
nepeKoHaHHIM'.

2 Bapak A. Cymueiickoe yemotperne / A. Bapak. — M.: Hopma, 1999. — C. 12-—13.

3 Kydrupes B. II. CymiiBckuii poscyn y Teopii mpaBa: aBroped. JWC. ... KaHI. IOPHI. HAyK:
12.00.01 / B. II. Kydtupes. — K., 2009. — 22 c.

* Kamuip B. C. TToHsTTS Ta OCHOBHI 03HAKH CyZ0BOro yrisiy (poscymy) / B. C. Kamuip // Topris-
JIs1, KOMEPIisl, MiIIPHEMHUNTBO: 30ipHUK HayKOBUX Ipanb. — Bum. 1. — JIsBiB, 1998. — C. 61.

3 Nlycnennk JI. Jle 3akiHuyeThCs CyAMIBCHKMI PO3CYX i MOYHHAETHCS CYIIIBChKE CBAaBilIsL /
J1. Jlycnienuk // 3akoH i 6i3Hec. — 2004. — Ne 19-20.

6 [TuBoBapoBa A. A. IIpaBoco3HaHHEe M yCMOTpPEHHE CyIbH: COOTHOLICHHE IOHSTHH, POJib IPHU
Ha3HAUCHUH HAaKa3aHMs: JIHCC. ... KaH. Iopua. Hayk / A. A. TTuBoBaposa. — Camapa, 2009. — 228 c.
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Jemo inakie BU3Ha4ae 1i¢ npaBoBe MOHATTS M. CaBeHKO. ABTOp 3a3Havae,
0 CYJUIIBCBKUI PO3CY[] — II€ IHTEIEKTYaIbHO-BOIbOBA AisUIbHICTh, CIIPSIMOBaHA Ha
3aKOHHE, 00’ €KTHBHE, HEYIIEpEIKEHE 1 CIIpaBeJIMBE BUPILICHHS CIIPHUX MHUTaHb,
10 BUHUKAIOTh Y CYJOYMHCTBI 200 € IPeIMEeTOM pO3TIsAy Y BUIAAKaX, TO3BOJIE-
HUX 200 HE BPEryJb0BAHUX 3aKOHOM . 3 TAKHM BH3HAYEHHAM CYIIiBCHKOTO PO3CY-
JTy HaBps YU MOKHA TIOTOAMTHUCS 3 HACTYITHUX NpuunH. [lo-meprire, aBTop anbTep-
HAaTHBHO BU3HAYAE ITiICTABH 3aCTOCYBaHHS CYIIiBCHKOTO PO3CyIy, 30KpeMa Ha3u-
BaIOYH «CYIOYMHCTBO» OJHIEIO 31 chep, e po3Cya MiIarae 3acCTOCyBaHHIO, Ta HE
BH3HAYa€ 3MICTY IHIIOTO €JIEMEHTA, 3 BHJIUICHHSIM SKOTO B3araji HEMOXJIHBO
MOTOAMTHUCS, OCKUIBKH, Ha Hally TYMKY, CYIIIBCBKAN PO3CYA HE MOXKE iICHYBaTH
1mo3a MeXaMH CyJIOUYMHCTBA. TakoK aBTOp BKa3ye, M0 BUIMAJKH 3aCTOCYBaHHS CY-
JIOBOT'O PO3CYly € I03BOJICHUMH a00 HE BPETyJIbOBaHUMH 3aKOHOM. BBaxkaemo, 110
Take pPO3MEXKYBaHHS € Oe3MmiICTaBHUM. BapTo mOromuTHCs i3 TBEPIKESHHIM
A. Bapaka, o po3cya — Iie TTOBHOBa)KEHHSI, HalaHe 0co0i, fKa HafilieHa TIPaBOM
BHOMpATH MK JBOMa Ta GiiblIe aIbTEPHATHBAMH, KOXKHA 3 SKHX € 3aKOHHOIO'.
BiacyTHiCTh 3aKOHOaBYO BH3HAYEHOI IMICTABH 3aCTOCYBAaHHS CYAMIBCHKOTO PO3-
cyay To30aBisie cyaaro (Cyx) MOKIMBOCTI TisITH HAa BIACHUN PO3CYIL.

Hayxkosenp 1O. I'paueBa, 1ocmipKy09n MATAHHS CYATIBCHKOTO PO3CYIy IPH
NpU3HAYCHHI TTOKapaHHs, BU3HAYMIIA HOTO SIK crienn(iYHUI acTeKT MpaBo3acTocy-
BaJIbHOI JISTIBHOCTI, 110 3/I1HCHIOETHCS B TpolecyalibHil (Gopmi, sskuii nependadae
HaJaHHSA CYIUIi, V BHUIIQJKaX, Mepea0adyeHNX KPUMIHAIBHO-IIPABOBUMHU HOPMAaMHU,
ITOBHOBAXKCHHSI 111010 BUOOPY PIlICHHS B MEXaX, BU3HAYCHHUX 3aKOHOM, Y BiJIIIO-
BiJTHOCTI 3 HOT0 ITPaBOCBIIOMICTIO Ta BOJICIO 3aKOHOJIABIIS, BUXOSIYN 3 TPUHITUITIB
TpaBa, KOHKPETHNX OOCTABHH BYMHEHHS 37T0YMHY T OCHOB MOPAJIi- .

Jlo BU3HaUYEHHS PO3CYAY CYIy caMe SK MOBHOBR)KEHHS CXWIIAETHCS TAKOXK i
K. Komicapos. Ha fioro myMKy, 11 HajaHe Cyay IMOBHOBAXCHHS MPUAMATH, BUXO-
JIT9M 3 KOHKPETHUX OOCTaBWH, TaKe PIillIeHHS 3 MHUTaHb MpaBa, MOXJINBICTH SKOTO
BUILTMBAE i3 3araibHUX i TUTBKH BiJHOCHO-BH3HAYHKX IPHITHCIB 3aKOHY .

3acajiHUYe 3HAYCHHS Ma€ BU3HAUCHHS 00CATY MOHSTTS CYJIiIBCBKOTO PO3CY-
ny. B amepukaHCBKill MpaBoOBiil TOKTPUHI MPUHHATO BHIUIATH IIUPOKE Ta BY3bKE
PO3YMiHHS IOHATTS «CYAIBCHKUN PO3CYI».

B mmpokoMy po3yMiHHI CyIIiBCBKHI PO3CYJ CTOCY€ETHCS MPOLECY MHCICH-
Hsl, OLIHKH (paKTiB, IHTEpIIpeTalii MPaBOBUX HOPM, OKPECICHHS X B3a€MO3B’S3KiB,
a i1HOJII TaKOX 1 MPaBOTBOPYOCTI (M’SKa NUCKpPEIiiHicTh). B Takomy po3ymiHHI
CYIUTIBCBKUH PO3CYIl TIPOSIBISIETECSA B KOKHOMY BHII CYAMIBCBKOI HisUTBHOCTI. Y

7 Casenko M. CymiiBcsknit poscyn y muBinsHoMy mporeci / M. Caserko // HaykoBi 3amuckn. —
T. 26. IOpugnuni Hayku — K., 2004. — C. 75.

8 Bapak A. Cynneiickoe ycmorpenne / A. bapak. — M.: Hopma, 1999. — C. 12-13.

® Ipauesa [O. B. MCTOUHHKE CyIEHCKOTO YCMOTPEHHS B MHCTHTYTaX OCBOGOMKICHHS OT YrOIOB-
HOW OTBETCTBEHHOCTH W OT HakasaHus: moHorpadus / 1O. B. I'pauesa; ote. pen. A. 1. Uydaes. — M.:
OpmurnnadopM, 2011. — C. 27.

""Kommccapo K. M. CyneGHOe yCMOTpEHHE B COBETCKOM TPaXIAHCKOM Tpomecce /
K. 1. Komuccapos // CoBeTckoe rocyaapcTBo u mnpaBo. — 1969. — Ne 4. — C. 50.
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BY3bKOMY  PO3YMiHHI pO3CyJ CyAy HE OXOIUIIOE BCiX BHIIB CBOOOA B mMpoleci
MPaBO3acTOCYBaHHs, a 3BY)KYETHCS 10 3acaiy CBOOOAM BUOOpY cepel ajJbTepHaT-
THBHHX NPABOBMX PillleHb .

Huckycist moao o0csAry MOHATTS CyIAIBCBKOTO PO3CYNy HE BTpayae CBOEI
aKTyanbHOCTI i 0 chorofHi. [i sickpaBumu npeacraBHuKamMu 6ymu P. JIBOpkiH Ta
I'. Xapt. 3okpema I'. XapT, sk TpUXWIHHUK TO3UTHBICTHIHOTO MPABOPO3YMIHH,
BBaXKA€THCS TBOPLIEM TEOPii «BUTOHYECHOr'O MO3UTHBI3MY» Ta KOHLEMII] CKJIaIHUX
crpaB (hard cases). Bin BBaxas, 110 B CUTYyaIlii KOJU IJIs1 BUPIIICHHS] KOHKPETHOI
CIIpaBH HE MiJUISITae 3aCTOCYBAHHIO JKOJHA 3 ICHYIOUMX IIPABOBUX HOpM abo iX 3a-
CTOCYBaHHsI HE Ja€ OJJHO3HAYHOTO BUPIIICHHS CIpPaBH, Cyll Ma€ MPaBO BUPIIIUTH
CrIpaBy Ha BJIACHUH pO3CyA, MParHy4d A0 HAHONTUMAIBHIIIOIO BUPIMIEHHS CKIaj-
HOi cnpaBu. B Takiil cutyauii cynas oTpuMye KBa3i3aKOHOJAaBYi IOBHOBAaXKEHHS,
OCKIJIbKM CaMOCTiHHO BUBOJHWTH 3 MPAaBOBOi CUCTEMH HOPMY, SIKa MiJJIsraTHMe
3acrocyBaHHIO. ['. XapT Oe3CyMHIBHO BiIKMAA€ IMPUITMCYBaHy peasliCTaMd poJb
CyIi SK «COLIaJIbHOTO iH)KEHepay, NPOTe BU3HAE€ HOro 3aBIaHHAM B HEBU3Haue-
HEX [PABOM CHTYALISIX isITH IPaBOTBOPYO Ta MOTITHIHO ~.

Ha nportusary I'. Xapty Buctynus P. /[BopkiH i3 BIaCHUM pO3yMiHHSAM I10-
HATTS CYZIOBOTO PO3CYIy B paMKax iHTerparliiiHoi Teopii mpaBa. Ha fioro nymky, B
NPaBOBI CHUCTEMi pETyJISTOPaMH BUCTYNAIOTh HE JIMIIE MPaBOBI HOPMH, aje i
npuHImny (principles) Ta iHmi mpaBoBi perynstopu (policies). 3aBasku 1bOMY
Cyans, SKHi He 3HAXOAUTH MPAaBOBOi HOPMHU JJIsl BUPILLICHHS CIIPaBH, HE OBUHEH
BUXOJUTH 332 MEXi MPaBOBOi CHCTEMHM, a JIMIIC TOMIyKaTH BHUPIMICHHS B paMKax
NPUHIKIIB Ta IPaBOBHX perysaTopis (policies)'”.

[Ipoanani3zyBaBIIN3aNIPONIOHOBAHI aBTOpaMM HiAXOAM A0 BHU3HAYEHHS CYZHO-
BOTO PO3CYyIy, MOXXEMO BHM3HAUUTH MOT0 XapakTepHi o3HaKH. 30KpeMa CyIOBHUH
PO3CYZl MOKE 3aCTOCOBYBATHCH JIMIIIE Y BUIAKAX, epeaOaueHNX 3aKOHOM. 3aKOHO-
JlaBell BHKOPHCTOBYe B KpHMiHambHOMY TpolecyanbHOMY Komekci Ykpaimm'*
Taki GOpMyITIOBAHHS SIK:

—«cyn moxe» (4.4 cr. 97 KIIK Ykpainn «Cyn mMoxe BH3HATH JOKa3aMH
MOKa3aHHS 3 YYXKHUX CIIB, SKIIO CTOPOHU TIOTOJIKYIOTHCS BUBHATH iX JJOKa3aMu»);

— «3a poscynoM cyay» (4. 1 cr. 354 KIIK VYkpaian «lonmut ManoniTHbOTO
CBifIKa 1, 32 PO3CYIOM CyAy, HEIOBHOJITHBOTO CBiJKa MPOBOAMUTHLCS B MPUCYTHOCTI
3aKOHHOTO MPEJCTAaBHUKA, Iiejarora Yy ICUX0JIora, a 3a HeOOX1IHOCTI — JIiKapsi»);

— «3a cBOiM BHYTpilHIM nepexoHanHsaM» (4. 1 ct. 94 KIIK Ykpainu «Cmif-
YUi, TPOKYPOp, CIIAYUM CyAns, CyX 3a CBOIM BHYTPILIHIM NEPEKOHAHHSM, SKe
TPYHTYETHLCS Ha BCCOITYHOMY, TIOBHOMY W HEYIEPEIHKEHOMY JOCIiHKEHHI BCiX 00-
CTaBMH KPUMIHAJIBHOTO NPOBA/KECHHS, KEPYIOUHCh 3aKOHOM, OLHIOIOTh KOXKHHUM

' J. Wroblewski, Zagadnienia teorii wyktadni prawa ludowego, Warszawa 1959, s. 408.

2 Hart H. L. A. Legal Positivism, The Encyclopedia of Philosophy, New York, 1967.

3 M. Zirk-Sadowski, Wprowadzenie do filozofii prawa, Krakow, 2000, s. 202.

' Kpuminansuuii nponecyansunii kogexke Ykpainn // Bigomocti Bepxossoi Pamgnm Vkpaimu. —
2013. - Ne 9-10. - Cr. 88.
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JIOKa3 3 TOYKU 30pYy HAJIEKHOCTI, TOMyCTUMOCTI, JOCTOBIPHOCTI, a CyKYIHICTb 3i-
OpaHMX NOKa3iB — 3 TOYKH 30py JOCTaTHOCTI Ta B3a€MO3B’S3KY AJIS MPHUHATTS
BiIIIOBIAHOTO MIPOLIECYaTBHOTO PILLICHHS),

—«cyn Bropasi» (4.2 cr. 404 KIIK VYkpainn «Cyza anensmiiiHoi iHCTaHIIT
BIIPaBi BUHTH 32 MEXi aleNiHNX BUMOT, SKIIO UM HE MOTiPIIYEThCS CTAaHOBH-
e 0OBMHYBAYEHOTO 200 0CcOOM, MO0 SKOI BUPIIITYBAIOCS MUTAHHS PO 3aCTOCY-
BaHHS PUMYCOBHX 3aXO0JIiB MEIMYHOTO 200 BUXOBHOTO XapakTepy»),

— «BpaxoBytoun obcraBuHW» (4. 4 cT. 183 KIIK VYkpainn «Chigumii cymmis,
CY[l TP TIOCTAHOBJICHH] YXBAaJIM NP0 3aCTOCYBAHHsI 3a1I001’KHOTO 3aX0/Iy Y BUTIISI
TPUMaHHS IIiJi BapTOIO, BPaxOBYIOUHM IIJICTaBU Ta OOCTaBUHHM, NependadeHi
crartsmu 177 ta 178 nporo Kozpekcy, Mae mpaBo He BU3HAUUTH PO3MIp 3acCTaBH y
KPUMiHAIEHOMY MTPOBAIXKCHHI»).

CynoBuii po3cyA HpOSBISETHCS Yy 30BHIIIHBOMY Ta BHYTPIIIHBOMY acrek-
TaxX. 30BHILIHIA acHeKT MOJISrae y TOMYy, IO CYZOBHM PO3CYX Ma€ Micle JIHMIIE B
Ipoleci IpaBO3acTOCYBaHHs, a caMe BiANpaBIeHHs NpaBocynas. BHyTpimHii ac-
MEKT TPOSBISAETHCS Yepe3 IHTEICKTYaabHO-BOJIBOBY MIsUTBHICTH CYJII B TIPOIIECi
CIIPUIHATTS Ta OIIHKH (PaKTHIHUX 0O0CTaBHH CIIPaBH.

BaxximBoto 03HAKO0, sIKa BiIMEKOBYE CYIOBHU PO3CY/I Bill CyJIOBOTO CBaBij-
75 € ioro oOMexeHicTh. €Bporeiickkuil ¢y 3 mpaB JoauHu B cnpasi CyomiHeH
nporu ®irmsnzii (Suominenv. Finland Ne 37801/97 m. 36, Bix 1 mumms 2003 poky)'
CTBEP/IKYE, 10 X0Ua HA[IOHAJIBHUH Cy]l Ma€e TIEBHY CBOOOAY pO3Cyay IIONO BUOOPY
apryMEeHTIB y Tii 4 iHIIIH CTIpaBi Ta IPUHHSATTS 10Ka3iB HA MiATBEPHKEHHS O3]
CTOpiH, OpraH BiIaay 3000B’sA3aHUI BUIpaBIATH CBOI Aii, HABIBIIN OOTPYHTYBaHHS
CBOIX pilleHb. PaMKy, B SIKMX 3aCTOCYBaHHS CYZOBOTO PO3CYAY € J03BOJICHHM, BU-
3HAYAIOTHCS 00’ EKTUBHUMH Ta CYO’ €KTUBHUMH (hakTopamu. 30KpemMa, 00’ €EKTUBHUMH
MeKaMU PO3CyLy UL CyAZl € IPHUIUCH MPAaBOBUX HOPM, CyIOBI IpELEACHTH, y3a-
raJbHEHHS CYAOBOI IPAKTUKHU, MEXI IEeperiiay ClpaB CyAaMH anessiiiHol Ta Kaca-
ifHOT iHCTaHMIH, (aKTHIHI 00CTAaBUHU CIpPaBH Ta iHII (aKTOPH, SIKi HE 3aJeKaTh
BiZl BOJII CyJJii Ta MalOTh 30BHIIIHIO (opMy TposiBy. CyO’e€KTHBHI MEXi CyZOBOTO
po3cyly BiIOOpaKarOThCs Y MPABOCBIIOMOCTI CY//Ii, BA3HAYAIOTHCS MOTO I[IHHICHH-
MH Ta MOpAJBHUMH OPI€EHTUPAMH, PO3YMIHHAM 3aIyMy 3aKOHOJABLS Ta BIUIUBY
JUCKPELiHOTO CyIOBOTO pillleHHs Ha JIepyKaBHY MOJITUKY Ta CYCIiJIbHE KHUTTSL.

J1n1s1 TOBHOTO PO3YMiHHS CYZOBOTO PO3CYAY SIK IPABOBOTO SIBHIA HEOOXiAHIM
€ 3’siCyBaHHS MOT0 3B 513Ky 13 IPUHLIMIIOM BEpXOBEHCTBA Mpasa. 3rinHo Konctutyuii B
VYkpaiHi BU3HAETHCA 1 i€ PUHIUIT BepXoBeHCTBa npaea (4. 1 cT. 8). Koncruryuiitanit
Cyn Ykpainan y Pimenni Bix 2 nmucromana 2004 p. Ne 15-pi/2004'¢ Ykpaiuu 3asnatms,
II0 BEPXOBEHCTBO IIpaBa — Li¢ IIaHyBaHH IIpaBa B CYCNUIbCTBI. BepxoBeHcTBO mpaBa

!5 Suominen v. Finland [Enexrpounnit pecypc]. — Pexxum nocrymy: http:/hudoc.echr.coe.int/eng#
{«fulltext»:[«Suominen v. Finland»],«documentcollectionid2»:[«GRANDCHAMBER», «CHAMBER»],
«itemid»:[«001-61178»]}

'S Pimenns Komcrturyniiinoro Cymy Ykpainm Nel5pn/2004 sim 02.11.2004 p. // Ypsimosuit
Kyp’ep. — Ne 219.
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BUMarae BiJi JIep>KaBy MOTO BTUICHHS Y IPABOTBOPYY Ta MPABO3aCTOCOBHY JIISUTBHICTD,
30KpeMa y 3aKOHH, SIKi 38 CBOIM 3MiCTOM MarOTh OyTH MPOHUKHYTI MEPEAyCiM iaesaMu
COLIIAJIbHOT CIPABEAIMBOCTI, CBOOO U, PIBHOCTI TOIIO. (TIOCHIIAHHS)

Take TmymMaueHHsI Ja€ 3MOTY 3pOOUTH HACTYITHI BUCHOBKH:

1) 3acTocyBaHHsI TPUHIMITY BEPXOBEHCTBA IpaBa € 00OB’S3KOM cyay abo
IHIITOTO Cy0’€KTa MPAaBO3aCTOCYBAHHS YH 3aKOHOIABIIS;

2) MPUHITATT BEPXOBEHCTBA MpaBa MOBHWHEH 3HAXOAWTH CBOE BiOOpaXKEHHS
He JINIe y 3aKOHOJABCTBI, ajle W y aKTax MpaBo3acTOCYBaHH:, 30KpeMa B CYJOBHX
pILIEHHSX.

Oco0yiMBY POJIb MPHUHIIMITY BEPXOBEHCTBA IpaBa Ui 31MCHEHHS CYJIOBOTO
po3cyny Bimznauae O. B. ['pumnyk. BoHa cTBepkye, 1m0 NPUHIMII BEPXOBEHCTBA
MpaBa MOXKHa BBAYKATH MCBHUM CTaHJAPTOM NMPUHHATTS CYJIOBUX PIllICHb. 3 HHOTO
BUTUTMBAE MOXKJIUBICTh MPOTUCTABJICHHS 3aKOHY TaKHX «COI[AIbHUX PETYJISATOPIBY,
SK HOPMH MOpaJli, 3Bu4ai, TpaJaullii, MPUHIMIHN mnpaBa. ToOTo B pa3i Komi3ii HOpM
3aKOHIB 1 IUX PETYISATOPIB, IIepeBara HaJae€ThCs OCTAHHIM, OCKIIBKH 3aKOH MOXE
OyTH HECHpaBeIJIUBHUM, 30KpeMa OOMEKYBaTH CBOOOIY Ta IOPYIIYBATH PiBHICTH
mrozeli. Lle nae 3Mory cyansiM yHUKaTH MEXaHIYHOI'O 3aCTOCYBAaHHS Ta IEPEIUCY-
BAHHSI 3aKOHIB, @ 3aCTOCOBYBATH TLIBKH PALiOHATBHE Ta CIIPABEUIHBE IIPABO’ .

3Ba)kalouu Ha BHIIE3a3HAYCHE BBAXKAEMO 33 HEOOXiIHE HArOJOCUTH Ha Ipa-
BOBIH IPUPO/II PO3CYIy CYAY HE JIUIIE SIK IpaBa, a OJHOYACHO SK 1 000B’SI3KY Cyy.
Cynns He MOXKE 3alUIIUTH CIIp HEBUPINIEHUM, MOTHBYIOYH 1€ BiJCyTHICTIO
KOHKPETHOI ITPaBOBOT HOPMH, sSIKa MOBHHHA PETYJIIOBATH IIi TPABOBITHOCHUHHU.

OO0O0B’3KOBICTh 3aCTOCYBaHHS JAMCKPEIIHHUX MMOBHOBAXXCHb BUILIMBAE Ta-
K0k 13 KoHBeHIIIT ipo 3aXuCT MpaB JIFOIWHU Ta OCHOBOIOJIOKHUX MpaB. B ctarTi 6
KonBeHtiii nporoomieHo npaBo Ha CHPaBeUIMBHNA CyJ, BiANOBITHO IO SIKOTO KO-
JKEH Ma€ MpaBO Ha CHPABEIIIUBUN 1 MyOJIYHUN PO3TIISAN WOTO CIpPaBH YIPOIOBK
PO3yMHOTO CTPOKY HE3aJeKHHM 1 O€3CTOPOHHIM CYyIIOM, BCTAHOBJICHUM 3aKOHOM,
SIKAH BUPIIINATH CIHIp IIOI0 HOTO MpaB Ta 00OB'SI3KIB MHUBLIHPHOTO XapakTepy abo
BCTAHOBHUTH OOTPYHTOBAHICTH OYIb-5IKOTO BUCYHYTOT'O NMPOTH HHOTO KPUMIHAIBHO-
ro OOBMHYBauYCHHS.

Hanaroun KOMIUICKCHY OIlIHKY BHUIICBKa3aHUM MigXO0JaM 10 PO3yMiHHS
CYJIOBOTO PO3CYAY, MOXKHA 3alpOIOHYBATH BIIACHE PO3YMIHHS PO3CYAY CYAY, K
MOKJIAJICHOTO Ha CYJl HE JIMIIE TIPaBa, aje i 000B’ 3Ky MPUIHSTH PIllICHHS y CIpa-
Bi, 3 KIJIbKOMa aJbTepHATHBHUMHU BHPIIICHHSMH, Ha Ti/ICTaBi Ta B MeXaX BH3Haue-
HUX MTPaBOM.

7 Ipumryk O. B. 3acToCyBaHHS NPHPOIHOTO [paBa IPH 3IHCHEHH] CyI0BOro yrisay: dimocodcs-
Ko-tipaBoBi acriekt: MoHorpadis / O.B. I'pumyk, /1. I. [TonoB. — XMeTpHUNBKUA: XMETbHAIIBKAN
YHIBEpPCHTET ynpaBiiHHs Ta npasa, 2014. — 114 c.
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