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Judicial reform is one of the most important tasks of the state due to necessity to
create a judiciary which would enjoy trust and support from people. Since Ukraine
has proclaimed its independence it has constant ongoing judicial reform, the aim of
which is to amend the legislation of the judicial system and to establish a more ef-
ficient and accessible judiciary for all citizens. Nevertheless, the level of trust and
satisfaction with the judiciary system in Ukraine remains very low. All this leads to
the urgency of finding new ways and forms of judiciary reforming in Ukraine, its
optimization, its ability to objectively and impartially perform judicial functions,
and receive the support from the community. At the same time, we believe that
such a transformation of the judiciary system is not possible only by cosmetic
amendments to the law, by changing names of courts or redistribution of compe-
tencies between the units of the judiciary. Perhaps the greatest achievement of the
state in this very area is the establishment of administrative justice system in
Ukraine. Its main task is to protect rights and freedoms of individuals and legal
entities against unlawful decisions, actions or inactions of the government. Instead
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it seems we need to perform a comprehensive judicial reform which will rely on
theoretical achievements of legal science and will implement the best international
experience which can be useful for our country in this field.

Significant in this context it appears the need for a theoretical framework for
the reform of the judiciary in Ukraine. It will help to look at the complex issues of
justice in general to develop a mechanism for its reformation. The theoretical and
normative basis for the functioning of the judiciary in Ukraine is the judicial law. It
is necessary to emphasize that many scholars understand judicial law as a number
of legal norms of Ukraine’s Constitution and Law of Ukraine «On judiciary and
status of judges».

Today there is no single approach to explain a notion of judicial law. There
is no common understanding of its essence, system and possibility to regard it as a
separate branch of law.

Among domestic researchers who were involved in the problems of judicial
law, we should distinguish V. Bryntsev, V. Gorodovenko, M. Koziubra, V. Koma-
rov, V. Krivenko, N. Kuznetsov, R. Kuybida, V. Malyarenko, 1. Marochkin V. Moldovan,
L. Moskvych, I. Nazarov, D. Prytyka, S. Prylutskyy, P. Rabinovich, N. Rudenko,
A. Selivanov, V. Serdyuk, N. Sibilova, S. Shevchuk, V. Shishkin, 1. Burevich and
many others. However, today in Ukraine there is no single comprehensive research
of this problem which caused the relevance of this studying.

The aim of this article is to investigate scientific approaches to definition of
judicial law, to single out its judicial nature, essence and its components.

Among the different approaches to the definition of a judicial law in legal
literature we should take into consideration comprehensive understanding of judicial
law made by S. Pryluckyj. He describes the judicial law as:

1. The law which exists in judicial precedents, which is also known as com-
mon law, court practice, constitutional courts’ decisions or in other judicial acts.

2. Number of legal norms, which regulate judiciary.

3. Scientific conception of judicial reform which took place in Russia in
1864 and was developed by number of scholars of Soviet Union to present date.

4. Separate branch of law, which comprehensively examines the judiciary
system in its system connection, organization and action’.

Under the first approach to the essence of the judicial law it is characterized
by identification with a judge-made law or judicial rule-making. This refers to the
law which was created as a result of judicial decisions, judicial acts. This interpre-
tation is connected with the Anglo-Saxon legal system, where traditional courts,
along with Parliament create legal norms, by making judicial decisions. These de-
cisions become precedents for the settlement of similar cases in the future. Thus the
judicial law under this approach is only the law which is created by the courts.

'S, Prylutskyy, Vstup to teoriyi sudovoyi viady (Suspilstvo. Pravosuddya. Derzhava), Kyiv 2012,
S. 8-10.
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However, into our opinion, this is too narrow understanding of judicial law, which
refers only to its element or source of judicial law.

According to the next interpretation of the judiciary it is a set of rules regulat-
ing the judicial system and judiciary in general. The author notes that in this respect
the judiciary is a complex of cross-sectoral regulations (sectoral legislation). The Ju-
dicial Code of Belgium (1967) is a good example for this very approach. It regulates
the organization of courts and tribunals, their competence and procedure activity (Ar-
ticle 1)2 and the legal status of lawyers. There is also the Code of Judicial System of
France (1978)3, which determines normative principles of all courts’ operation which
hear criminal and civil cases in France. In this context it is also important to mention
the draft of the Great judicial code of Ukraine which registered in the Supreme
Council of Ukraine in 2003. It was an attempt to codify all of rules concerning the
judicial system in Ukraine. However, the proposed definition under the second ap-
proach, in our opinion is quite narrow. It duplicates legal norms which are included
into the law of Ukraine «On the Judicial System and Status of Judges», moreover, is
the only branch of legislation. Although it seems that today we can talk about new
complex branch of law which is broader than just a system of legislation.

A branch of law and a branch of legislation are two different even though dia-
lectically interrelated categories. Thus the primary unit of branch of law is a legal
norm, while legal provision is the part of branch of legislation. All legal provisions in
their complex form a legal act. In addition, the source of judicial law is not only a
legal act, but also normative agreements court practice and other external forms of
law. For legal system is a form of existence of judicial law as a field of law.

Under the third approach S. Prylutskyy understands the judicial law as a sci-
entific concept of tsarist Russia from the time of the judicial reform in 1864, which
was continued by Soviet legal science and revived in Ukraine. Many scientific pa-
pers related to the concept and essence of judicial law were issued at the beginning
of the last century. I. Foynytskyy stated a close relationship between criminal and
civil processes. Questions of judicial law were a subject of study of prominent Rus-
sian scientists in the Soviet period as well. Among the most prominent publications
we should recall M. Polyansky’s work «Essays on the general theory of criminal
proceedings», published in 1927. In it he analyzed the essence and system of judi-
cial law. Later in 1949 M. Shifman published a monograph «The prosecutor in
criminal proceedings (trial stage)», in which he proposed to develop the concept of
judicial law. In 1956 A. Ryvlin made a scientific work which is also devoted to the
problems of judicial law. In 1983 a monograph by M. Polyansky, M. Strogovich,
V. Savitsky and A. Melnikov «Problems of judicial law» was released. In this work
the authors have formulated and substantiated the idea of judicial law as a complex

2 Code Judiciaire (10 octobre 1967), 368 s. — Mode d'accés : http://www.wipo.int/edocs/lexdocs/
laws/fr/be/be136fr.pdf

? Code de I'organisation judiciaire «Journal officiel de la Republique Francaise», 1978, Mode
d'accés: https://www legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000337659
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branch of law which includes all judicial proceedings. These issues were also in-
vestigated by other representatives of law of civil proceedings such as E. Mu-
rad’yan, 1. Reshetnikova and others”.

A category «judicial law» hasn’t been used only in the writings of Soviet re-
searchers. In this context we should notice a work of the professor of Ukrainian
Free University in Munich Dr. Jaroslav Padoh called «Ancient Ukrainian judici-
ary» (1949). In his work the author argued and justified legal terms such as the ju-
diciary, the judicial system, justice which is still relevant even todays.

Among the modern Ukrainian researchers of judicial law and the judiciary in
general we should provide the following names: V. Bryntsev, V. Gorodovenko,
I. Marochkin V. Moldovan, L. Moskvych, 1. Nazarov, D. Prytyka, S. Prylutskyy,
A. Selivanov, S. Shevchuk, I. Yurevich and many others.

Today theoretical understanding of the concept of judicial law is essential for
the formation of a new field of judicial law. Although we cannot regard judicial
law as only a complex of judicial proceedings. Into our opinion the formation of a
new field of law will become a basis for all kinds of judicial specializations and
this will ensure unity of the judiciary. Thus, in our view, the judiciary is not only a
theoretical concept, but a new legal doctrine. It hasn’t completely formed yet, but is
actively filled with works of researchers.

According to the fourth interpretation of judicial law by S. Prylutskyy it is
characterized as a separate branch of law which comprehensively examines the
judiciary and justice system in their communication, organization and action. How-
ever, in our opinion, there is a substitution of notions of law and jurisprudence as
the branch of law doesn’t study any phenomena or processes. It is a complex of
legal norms task of which is to regulate not to study social relationship. Thus the
task of the judicial law as a field of law is to regulate social relations in the field of
judiciary, justice in general.

Therefore, we believe that the judicial law should be considered in a classic
approach as a branch of law, as a science and as an academic discipline. This will
help to avoid confusion in understanding of the nature of the judicial law, will sepa-
rate the judicial law from the other branches of law, legal sciences and disciplines.

A branch of law may be characterized as homogeneous set of social relations
regulated by specific method of legal regulations. Thus the main criterion for distin-
guishing branches of law is subject and method of legal regulation. Unlike many new
fields of law which were separated from the fundamental branches of law, for in-
stance land law, environmental law, commercial law, etc. The judicial law, including
its material component is not part of other areas of law. The Constitution regulates
the general issues of justice and the judiciary as well as basic matters of other areas

* A. Guskova, N. Muratova, Sudebnoe pravo: istoria i sovremennost sudebnoy viasti v sfere
uholovnoho sudoproyzvodstva, Moskva 2005, 176 s.
3Y. Padoh, Davnie Ukrainske sudove pravo (konspekt vykladiv), Munich-Paris, 1949, 49 s.
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of law. However, place of judicial law among other areas of law, in our view is
unique, defined by its subject and settled by a specific method of legal regulation.

S. Alekseev notes that the field of law is not just the area of legal regulation,
artificially arranged set of rules by «their subject», but real and unique legal units
in the legal sense of law®. As for the judicial law, he wrote that it is not the main
branch that absorbs (replaces) criminal procedure, civil procedure, law of the judi-
ciary, but a «comprehensive integrated complex which is built above mentioned
divisions of the basic structure of Soviet law» .

L. Moskvych offers to characterize the judicial law as a complex branch of
law, «as its subject is the legal regulation of social relations which arise in the im-
plementation of the functions of the judiciary, and therefore, it combines several spe-
cific (one might even say — unique) legal relationships. This involves the interplay of
material law, determining statutory provisions on judicial system and status of hold-
ers of judicial power, and procedural rules which define the general principles of liti-
gation. Interference of the form and content of social relations that arise in the proc-
ess of implementation of the functions of the judiciary, determines the integrity and
unity of the judicial law as a complex area of law»®. We should agree with this posi-
tion, because the judiciary is really a complex branch of law that has to carry out le-
gal regulation of social relations arising in the area of justice and to establish the basis
for all procedural areas of law, to ensure the unity of the judiciary, and all kinds of judi-
cial proceedings. Such an approach cannot be realized by mechanical unification of
existing procedural areas of law, but by formation of joint principles of justice.

Therefore, it is difficult to agree with the opinion of A. Guskova, who argues
that the judicial law is a litigation based on legal norms. The judicial law, she
states, «is the complex of all procedural branches of law, «leaving aside the judici-
ary, which even though has some organizational and legal impact on the judicial
law, but cannot be its part>>9. We believe that this approach, based on the Soviet
concept of judicial law does not meet the needs of current legal practice. Combin-
ing of different judicial processes into one branch of law even with common prin-
ciples in our opinion is fragmented and unjustified as it doesn’t include very impor-
tant norms of material law.

This caused some pessimistic concerns about the future of the judicial law as
independent branch of law according to L. Shylo and A. Loboyko, «it has no future
because its elements, which are also components of other procedural branches, are
very different» .

6S. Alekseev, Pravo: Azbuka — teoriya — philosophia. Opyt compleksnogo isledovanija, Moskva
1999, s. 250.

'S. Alekseev, Structura sovietskogo prava, Moskva 1975, s. 197.

8 L. Moskvych, Sudove pravo: krok vid teoriyi do galuzi prava «Pravo Ukrainy», 2015, nr. 3, s. 21.

 A. Guskova, N. Muratova, op. cit.,s. 18.

1%L, Loboyko, L. Shylo, Koncepciya sudovoho prava u konteksti sudovoho zahystu prav i svobod
«Pravo Ukrayiny», 2015, nr. 3, s. 63, 64.
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Judicial process should be recognized as a part of judicial law, but without
norms of material law it has no sense at all. Opponents of this approach remark that
in this way all kinds of judicial processes have more differences than similarities.
That is why in our opinion formation of a new complex field of law should take
into account modern realities of legal practice and theoretical achievements of na-
tional law and practice.

V. Boyko, V. Yevdokimov, and A. Yuldashev propose to define the judicial
law as a set of legal norms which provide a natural right to protection''. Thus the
judicial law in their understanding is a subjective right of the individual, which is
provided by the state through its positive law.

According to Alexander Selivanov, the judicial law is identified with the
theory of legal maintenance of public relations related to the administration of jus-
tice. This provides the essence of judicial law as a doctrine of judicial power in the
public legal system of Ukraine. Thus, concludes the research, the judicial law pre-
tends to become independent branch of the national jurisprudence'.

We should agree with the definition of the judicial law provided by
L. Moskvich, who proposed to consider it as a part of public law, which «examines
the basic principles of functioning of the judiciary: basics of the judicial system.
Thus ensuring the right to adequate legal protection; foundations of judicial process
involving common to all types of proceedings principles and reflect the specifics of
this type of legal process; court management which studies the place of court in the
state mechanism, laws of effective interaction of court with government agencies
and society, ete»'. This definition broadly describes the subject of the judicial law
which is a range of public relations and are regulated within this very field of law.

Another essential feature for the separation of judicial law as a branch of law
is a method of legal regulation that defines in what ways and means social relations
should be regulated, which are the subject of the subsequent branch of law. Tradi-
tionally two basic methods of legal regulation are distinguished: the imperative
method and the dispositive one. Due to the fact that the judicial law is a branch of
public law and it studies justice and the judiciary, the imperative method is the
main method of legal regulation. But along with this, as in many other areas of
public law, the judicial law is characterized by discretionary elements, which can
include reconciliation institute in the trial, the principles of equality before the law
and the court, adversarial principle and optionality.

We believe that today there are all grounds to acknowledge that the judiciary
in Ukraine is formed as a separate branch of Ukrainian law with its specific sub-
ject. It is intended to make regulations of public relations in the field of justice. It
also has a specific method of legal regulation — the complex imperative and dispo-

""'V. F. Boyko, et al., Pravo liudyny na pravosuddia (Sudove pravo Ukrayiny), Kyiv 2003, s. 6, 7.

12 A. 0. Selivanov, Sudove pravo: nova galuz’ prava chy teoretychna dumka «Visnyk Verhov-
noho Sudu Ukrayiny», 2008, nr. 6 (94), s. 6-9.

3 L. Moskvych, op. cit., s. 24.
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sitive method. Hence, the judicial law is a branch of law which can be defined as a
set of legal norms governing public relations in the field of justice and its imple-
mentation through legal proceedings. Of course, this definition is not clear and
complete but it is intended to identify a specific subject of this legal branch which
is justice.

Justice in Ukraine is administered by the judiciary in the following five
forms, which are: constitutional, civil, economic, criminal and administrative pro-
cedures. The doctrine of judicial law is of particular importance as it investigates
the special subject of the judicial law, which is not only a scientific concept or
theoretical model, but real legal phenomenon in which exist the judiciary and judi-
cial order'*.

In the second sense in our opinion the judicial law should be considered as a
legal science. In this sense it is wider than the field of law. As a science it includes
theoretical research and works of scholars. It creates theoretical and methodologi-
cal foundations for research, finding optimal models, analysis, practical recom-
mendations for improvements of the judiciary in Ukraine. It is the science of judi-
cial law which created a framework for the separation of judicial law as a separate
branch of law.

However, we should admit that in modern Ukrainian law the judicial law is
still a very young almost not explored science. It is investigated mainly by scholars
of other fields of law. This thesis confirms M. Kolokolov, who claims that knowl-
edge of the judicial power are currently scattered across a group of humanities, but
urgently require a generalized settlement within a single fundamental science'’.

Judicial law as a science is a specialized field of knowledge which investi-
gates the functioning of the judiciary, its place in the system of government, its
social role and organizational principles of proper conditions of its functioning,
judicial procedure and its impact on the specific subjects of law'®.

A separate specialty for Ph. D. thesis defense in Ukraine «12.00.10 — Judici-
ary; prosecution and advocacy» contributes to the formation of a separate science
of judicial law. According to the passport of this specialty it studies questions of
the legal nature of the judiciary, problems of legislation concerning objectives and
structure of the court system in Ukraine, the legal status of judges and bodies that
make up the infrastructure of the judiciary.

The judicial law as an academic discipline in Ukraine is practically not
formed. The question of the judiciary, constitutional principles of the judicial sys-
tem are considered fragmented within the theory of law, constitutional law, judicial
and law enforcement law and others. Only in few schools there are special chairs of
judicial law and they teach relevant training courses for students. First of all we

" A. Selivanov, Sudove pravo jak samostijna galuz‘ systemy suchasnoho ukrainskoho prava
«Pravo Ukrainy», 2015, nr. 3, s. 9-17.

5N. A. Kolokolov, Sudebnaya viast’: o suschem fenomene v logose, Moskva 2005, s. 6.

' Moskvych L. op. cit., s. 19.
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should name the National University «Law Academy of Ukraine named after
Yaroslav the Wise», which has a discipline «Judicial Law» and a methodical book
for students from this subj ect'”.

However, this is rather an exception from the general rule. Here we are fac-
ing the question concerning feasibility of judicial law studying by law students in
higher educational institutions of Ukraine. In this context, we agree with A. Tsy-
hotskyj who said that the study of judicial law is essential for the preparation of
lawyers, as in future these specialists will have knowledge required for their occu-
pation. Students should acquire knowledge necessary to ensure effective and justi-
fied work of public authorities at the time of state formation and market economy
and also this forms the legal culture and legal ability to make equitable decisions'®

Thus, we can make a conclusion that issues of judicial law today are very
urgent for Ukraine especially in the context of permanently reforming of judicial
system. It is necessary to find the optimal model for judicial power, create effective
mechanisms for independent, objective, impartial consideration and resolution of
cases. Judicial law is a new phenomenon in national science and legal system. We
believe that the intensification of theoretical researches in the field of judicial law
will improve the legal sphere of realization of justice and will create appropriate
legislative framework.

Investigation of notion and essence of judicial law led us to the conclusion
that we should single out three approaches for understanding of the judicial law.
We should understand it as a branch of law, as a science and academic discipline.
However, the question of judicial law requires further fundamental researches
which will lead to its consolidation in the domestic legal science and will create
grounds for its further development in Ukrainian legal system.

Streszczenie
Pojecie oraz istota prawa sadowego

Reforma sadownictwa jest jednym z najwazniejszych zadan panstwa. Powodowana
jest potrzeba stworzenia takiego systemu sadownictwa, ktory bedzie mie¢ zaufanie
1 poparcie w spoleczenstwie. Istotna w tym kontekscie wydaje si¢ potrzeba wyko-
rzystania podstaw teoretycznych dla reformy sadownictwa na Ukrainie. Pozwoli to

7 Navchalno-metodychnyj posibnyk z navchalnoyi dyscipliny «Sudove pravoy (galuz’ znan’ 0304
«Pravoy, osvitnio-kvalifikacijnyj riven’ «Magistry, napriam pidhotovky 8.03040101 «Pravo-
znavstvoy) dlia studentiv fakultetu No. 8 zaochnoi formy navchannia, uklad. 1. Ye. Marochkin,
L. M. Moskvych, 1. V. Nazarov ta in, Kharkiv 2012, 30 s.

8 A. V. Cyhockyy, Sudebnoye pravo kak uchebnaja discyplina v sistemem podhotovki yuristov:
problem stanovlenija «Vestnik Novosibiskoho gosudarstennogo universiteta», Seriya pravo, 2008,
nr. 1,t. 4,s. 28.
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dokona¢ kompleksowej analizy sadownictwa w ogole, a takze stworzy¢ mecha-
nizm jego udoskonalenia. Podstawg teoretyczna i normatywna dla funkcjonowania
wladzy sadowniczej jest prawo sadowe.

W artykule wykazano, iz obecnie nie istnieje ani jeden sposob podejscia do
wyjasnienia pojecia prawa sadowego. Nie ma réwniez ogolnego rozumienia jego
istoty, systemu czy mozliwosci tworzenia jako odrgbnej gatezi prawa.

Zadaniem postawionym w niniejszym artykule bylo zbadanie metod nauko-
wych w celu okreslenia definicji prawa sadowego, a takze wydzielenie jego cha-
rakteru prawnego, istoty oraz sktadowych.

Dzisiejsze problemy w prawie sadowym sa niezwykle wazne dla Ukrainy,
zwlaszcza w kontekscie trwalej reformy sadownictwa. Konieczne jest znalezienie
optymalnego modelu wtadzy sadowniczej oraz stworzenie skutecznych mechani-
zmoOw niezaleznego, obiektywnego, bezstronnego rozpatrywania i zatatwiania
spraw. Prawo sadowe jest zjawiskiem nowym dla nauki i prawa w ogole. Wierzy-
my, ze intensyfikacja badan teoretycznych w dziedzinie prawa sadowego poprawi
sfer¢ prawna dazenia do sprawiedliwosci i stworzy odpowiednie ramy legislacyjne.

W artykule zidentyfikowano, iz dzi§ posiadane sa wszelkie podstawy do
uznania tego, ze sadownictwo na Ukrainie jest formowane jako oddzielna galaz
ukrainskiego prawa, jako relacje spoteczne w kwestii tematu sprawiedliwos$ci, oraz
tego, iz posiada ono specyficzna metode regulacji prawnej — imperatywno-
dyspozytywna. Prawo sadowe jest taka galgzia prawa, ktora moze by¢ okreslona
jako zbior regut prawnych regulujacych kwestie publiczne w zakresie sprawiedli-
wosci, implementowanych poprzez procedury prawne.

Zbadanie pojecia i istoty prawa sadowego pozwolito dojs¢ do wniosku o ko-
niecznosci rozdzielenia trzech podej$¢ jego wyznaczania: jako gatezi prawa krajo-
wego, jako nauki i jako dyscypliny akademickiej. Jednakze w kwestii prawa sado-
wego potrzebne sa dalsze, fundamentalne badania naukowe, co w dalszej kolejno-
$ci sprzyja¢ bedzie uznaniu go w ramach nauk prawnych, a nastgpnie ksztaltowa-
niu si¢ odpowiedniej dziedziny ukrainskiego prawa.

Stowa kluczowe: Prawo sadowe, sprawiedliwos¢, proces sadowy, postgpowanie
sadowe, postepowanie sadowe, sadownictwo.
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NMoHATTA Ta CyTHICTbL CyAoOBOro rnpaBa

KurouoBi ciioBa: cynoBe nmpaBo, mpaBoCyAAs, CYAOBHI MpoLeEC, CyJA0YHHCTBO,
CyAOyCTpiil.

Pedopma mpaBocynns € oqHUM i3 HAHTOJOBHIMIMX 3aBIaHb JEP’KaBH, BUKIUKAHA
HEOOXITHICTIO (JOPMyBaHHS TaKOi CHCTEMH CYIIOBOI BJIaJaH, sSKa 0 KOPHCTYBajach
JIOBIPOIO Ta MIATPUMKOIO y CyCHiJbCTBI. B YKpaiHi 3 yacy mporoJIonieHHs He3auex-
HOCTI MOCTIHHO TPHBA€E CyIOBO-TIPaBOBa pedopMa, IO MOJITaE Y 3MiHaX JI0 3aKOHO-
JaBCTBa LIOAO CYIOYCTPOIO Ta CTaTyCy CYyIAiB, HEOOXiZHOCTI moOymoBH OiNbII
e(eKTHBHOI Ta JOCTYMHOI AJsl TPOMaJsH CyloBOi cucteMu. Hesaxkaroum Ha 1e,
piBeHb JOBIpH Ta 3aJ0BOJICHHS IPOMAsIH CyIOBOIO BIaA00 B YKpaiHi 3aUILIa€Th-
csl BKpall HU3BKHM. Bce 1€ 3yMOBIIOE aKTyanbHICTh MOINIYKY HOBHX CIOCOOIB Ta
¢dopMm pedopmyBaHHS CynoBOi BiIamM B YKpaiHi, i onTumizaiii, 34aTHOCTI
00’€KTHBHO Ta HEYTEPEHKEHO 3MIMCHIOBATH CYIOBI (hYHKIII{, KOPUCTYBATHChH ITiJI-
TPUMKOIO Y CYCIIbCTBI. [lopsia i3 M Taka rpyHTOBHA TpaHchopMallis cyaoBoi
BIIaM HE MOJKJIMBA, HAa HAIIy TyMKY, KOCMETHYHHMH 3MiHAMH 10 3aKOHOJIaBCTBA,
4yepe3 3MIHY Ha3B CYJOBHX OPraHiB YM NEPEPO3NOALUT KOMIETCHIT MK JJaHKaMHU
cynoBoi cucremu. Un He HaWOITBIINM JOCSTHEHHAM JIepXKaBH y 1il cdepi MoxkHa
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BBa)KaTH CTBOPEHHS CUCTEMH aJIMiHICTPaTUBHOTO CyIOYMHCTBA, 3aBAaHHIM SIKO €
3aXHCT MpaB Ta 3aKOHHUX iHTepeciB (i3UYHUX Ta IOPUIUYHHUX OCi0 BiJ HE3aKOHHUX
pillieHsb, Aiit un Oe3isUTBHOCTI Cy0’€KTIB BIaHUX MMOBHOBaXKeHb. HaTomicTh BUIa-
€ThCsI HEOOXITHO MPOBECTH MacIITa0Hy pedopMy, fka O crrpanach Ha TEOPETHYHI
3100yTKU HAYKHU Ta BIPOBAKyBaja 3apyOiKHUI TOCBiJ, 10 MOXe OyTH KOPUCHUH
Ta peaJlbHO MOKe OYTH BIPOBAKCHUN y BITIYM3HIHUX peaisiX Mep>KaBOTBOPCHHS.

CyTTeBUM y MIHOMY KOHTEKCTI BHIAETHLCS HEOOXiTHICTH BUKOPUCTAHHS TEO-
PETHYHOTO MATPYHTS A peopMu CymoBoi Biaay B YkpaiHi. Ile m03BoIUTH KOMII-
JIEKCHO TIOMBHTUCH Ha MPOOJEMU CyIOYMHCTBA Ta MPABOCYIS 3arajioM, Po3po-
outu MexaHi3M ix pedopmyBaHHS. TeOpeTHYHOIO Ta HOPMATUBHOIO OCHOBOIO JUIS
(GYHKLIOHYBaHHS Cy/J0BOI BIAAH, CyJIOYCTPOIO Y AepKaBi € cyaoBe mpaBo. OpHak
JOCUTH YacTO PO3YMiHHS CYZOBOTO MpaBa 3BOAMTHLCS JIMIIE O MOJI0KeHb KoHcTu-
Tynii Ykpainu ta 3akony Ykpainu «IIpo cymoycTpiii Ta cTatyc CyauiBy.

CpOrojiHi HeMae €IMHOTO MiIX0AY A0 BU3HAYCHHS MOHSTTS CyIOBOTO IIPaBa,
BiJICYTHIH CIIBHUHA MiAXiZ JO pO3yMiHHS HOTO CYTHOCTI, CUCTEMH, MOMJIMBOCTI
BHOKpPEMJICHHS Y IKOCTi OKpeMoi raixy3i mpana.

Cepen BITYM3HSAHHMX IOCIITHUKIB, SIKI 3aliMaJINCh MPOOJIEeMaMH CyJIO0BOTO
TpaBa, CiIix BkazaTH Takux sk B. bpunmes, B. 'opogosenko, M. Kozrobpa, B. Koma-
poB, B. Kpusenxo, H. Ky3nenosa, P. Kyii0ina, B. Mamspenxko, 1. Mapoukin, B. Mon-
noBaH, JI. Mocksuy, 1. Hazapos, /1. [Tputuka, C. [punyupskuii, [1. Pabinosuu, M. Py-
nenko, A. CeniBanos, B. Cepmtok, H. Cibinbosa, C. llleBuyk, B. umkin, 1. FOpe-
BUY Ta Oararo iHmuX. [IpoTe Ha choronHi B YKpaiHi BiACYyTHE €JMHE KOMIUICKCHE
IPYHTOBHE IOCTIKEHHS 3 MPOOJIeM CyI0BOTO Mpasa, 110 3arajioM i 3yMOBMJIO aK-
TyallbHICTh IIOTO TOCIiKEHHS.

3aBmaHHAM i€l CTATTi € JOCIITUTH OCHOBHI HAYKOBI ITiIXOH 0 BU3HAYCH-
HSl CyJIOBOTO TpaBa, 3’sCyBaTH HOTO MPaBOBY MPHPOIY Ta CYTHICTh, BU3HAUYNUTH
HOTO CKIIaZOBI €JIEMEHTH.

Cepen iCHYIOUHX B FOPUIUYHIN JIiTEpaTypl MiAXOMIB 10 BU3HAYCHHS ITOHATTS
CyZIOBOTO TpaBa BapTO 3BEpPHYTHU yBary Ha 3ampomnonoBane C. B. Ilpumynpkum
KOMITJIEKCHE PO3YMiHHSI CyIOBOTO IIpaBa, ITiJ] SKMM BiH BH3HAYaE:

1. [IpaBo, 1m0 MICTUTBCS Y CYAOBUX NpeLeJeHTaX — TaK 3BaHe MpeleeHT-
HE MpaBO YW CYAOBIH MPaKTHLI, PILICHHSIX KOHCTUTYLIHHUX CYZIiB Ta IHIINX
CyJIOBUX aKTax.

2. CyKymHICTh HOPM, SIKi peryJIIOI0Th CYA0YCTpiil Ta CyJOYMHCTBO.

3. HayxoBa kontemntist 9aciB cynoBoi pedopmu 1864 p. y napeekiii Pocii, sika
3 cepenuHu 30-X POKIB MHHYJIOTO CTONITTS Oyiia TIPOAOBXKEHA PaIsSHCHKOIO IOPH-
JITIHOIO HAYKOIO 1 BiApOAMIIach B CydacHid YkpaiHi Ta okpeMux kpainax CH/I.

4. Oxpema raxy3b mpaBa, I0 KOMIUIEKCHO BUBYA€ CYJIOBY BJaay Ta MpaBo-
Cy/Is y 1X CHCTEMHOMY 3B’I3Ky, OpraHi3anii Ta aii'.

! Mpunyuskuii C. B. Beryn g0 Teopii cymosoi Baamu (Cycrminserso. IpaBocymas. Jlepikasa): MOHO-
rpadisi / C. B. Ipunyupkuit. — K.: Iu-T geprxasu i npasa im. B. M. Koperpkoro, 2012. — C. 8-10.
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[epmmii migxia 10 po3yMiHHSI CYAOBOTO TpaBa XapaKTePH3YETbCS OTOTOX-
HEHHSIM CYZOBOTO MpaBa i3 CyIiBCBKUM paBoM ab0 CyAdiBCHKOI0 HOPMOTBOpPYiC-
TIO, TiJl KOO PO3YMIIOTh MPaBO, CTBOPEHE Y Pe3yNbTaTi MPUUHATTA CyIOBHX pi-
IIeHb, CYAOBUX akTiB. Came Take TpaKTyBaHHS HalOnmkue AJsl KpaiH aHTJIocak-
COHCBKOI MPaBOBOI CUCTEMH, JI¢ TPAJULIHHO CyIH, HOPAL 13 MapJaMeHTOM, BUKO-
HYIOTh HOPMOTBOPUY (DYHKITIFO, IPHIMAIOYH CyIOBI PIIIICHHS, III0 HA0yBaIOTh Mpe-
LIEICHTHE 3HA4YEHHS [UIs1 BPETyJII0OBaHHS CyCNUIbHMX BIJHOCHH. BinTak cynose mpaso
3TIIHO IBOTO MIAXOMAY Li€ BCE IPaBo, 110 CTBOPIOEThCS cyAamu. lIpore Ha Haty myM-
Ky, 1€ JICIIO By3bKE PO3YMIHHS CyIOBOTO MPaBa, Il IKUM PO3YMIIOTh JIMIIIE CKIIAJIOBY
CY/IOBOTO IIpaBa — HOTo /pKepeno abo 30BHIIIHIO (JOPMY CyJJOBOTO TIpaBa.

3riTHO 3 HACTYHHUM TPAaKTYBaHHSM CYIOBE IPaBO SBISE COOOI0 CYKYITHICTb
HOPM, fKi PEeryJolTh CyaoycTpid Ta cymouuHcTBO. [Ipu mpomy C. Ipmrynpkuii
3a3Havae, 10 Y UbOMY PO3YMiHHI CYJJOBE MPaBO Ma€ XapaKkTep MiKIaly3eBOr0 KOM-
IUICKCY HOPM (TaTy3eBOro 3aKoHOAaBCTBa). TyT MOkKHA HaBecTH sIK nmpukian Cyno-
Bul xonekc bembrii (1967 p.), skuii Bperyn0By€e OpraHizaliito CyiB i TpUOyHaIiB,
iX KOMIICTEHIIi[0 Ta MpoLeaypy AisuibHOCTI (cTarTst 1)°, a TakoK TpaBOBHIT cTAaTyC
amBokarti, Koxekc mpo cymoycrpiii ®panrii (1978 p.)’, 1m0 Bu3HaYae HOPMATHBHI
3acamu (yHKITIOHYBAaHHS YCiX CYOBHX IHCTAaHIIIH, IO PO3TIAAAI0Th KPUMiHATIBHI Ta
UBIIBHI cripaBu y @paHiii. Y oMy KOHTEKCTI TaKOK BayKIIUBO 3TaJIaTH 1 PO Tpo-
exT Bemmkoro cymoBoro xojnekcy, 3apeectpoBanuii y BepxoBHiit Pani Ykpainu y
2003 poui sik cipoba koaudikamii HopM, IO PerJaMeHTyIOTh CyI0yCTpiii B YKpaiHi.
OpHak 3ampornoHOBaHe BU3HAYCHHSA, Ha HAIY AYMKY, € JOCUTh BY3bKUM, ake (ax-
TUYHO AyOioe HOpMH, siKi € B 3akoHi Ykpainu «[lpo cymoyctpiii Ta craTyc cynmiBy»
1, KpIM TOTO, € JIMIIE Iady330 3aKOHOJaBCTBAa. BumaeTscs choroiHi Bke MOXKHa Bec-
TH MOBY IIPO KOMITJIGKCHY Taiy3b IIpaBa — CyIOBE MPaBo, a HE JIMIIE PO CHCTEMY
3aKOHOMaBCTBA. ['amy3h mpasa i rary3b 3aKOHOIAaBCTBA — II€ Pi3HI, X0Ua 1 JiaeKTHI-
HO B3a€MOIIOB’s13aH1 MiX c000tf0 Kareropii. Tak, MepBUHHOIO OJUHUIICIO TalTy3i Ipa-
Ba € IOPUIMYHA HOPMA, y TO 4ac sIK AJIs raigy3i 3aKOHOJABCTBA — NIPABOBUI IPHUIIUC,
SKi y CYKYITHOCTI € CKJIaJOBUMH HOPMATHBHO-TIpaBoBOro akTa. OKpiM TOro, JIKepe-
JIOM CYZOBOTO IIpaBa € HE JIMIIE HOPMATHBHO-IIPAaBOBUH aKT, aje W HOPMaTUBHUU
JIOTOBIp, Cy/I0Ba MPAKTHKA Ta iHIII 30BHIIIHI ()OPMHU MpaBa. AJKe cUCTeMa 3aKOHO-
JaBcTBa € (POPMOIO iCHYBaHHS CYZOBOTO IIpaBa sIK Tary3i mpasa.

Bignosigno no tpersoro minxoay C. B. [Ipunyuskuii mij cyZoBHUM MPaBOM
pO3yMi€e HayKOBY KOHIIEMIIiIO mapchkoi Pocii, mounHarouu 3 9aciB cymoBoi pedop-
Mu 1864 p., mo Oyna MpoJOBKEHA PAASHCHKOI FOPUIMYHOK HAYKOIO 1 BiApOIU-
nack B YKpaini. barato HaykoBux mpaip, 10 CTOCYIOTHCSI HMOHSTTS Ta CYTHOCTI
CyJOBOTO TIpaBa OyJIM BHIaHI III¢ Ha MMOYAaTKy MUHYJIOTO cTomTTs. Tak, 1. 5. doti-

2 Code Judiciaire (10 octobre 1967) [Ressource électronique]. — 368 p. — Mode d'accés: http://www.wipo.
int/edocs/lexdocs/laws/fr/be/be136fr.pdf

3 Code de ’organisation judiciaire [Ressource électronique] // Journal officiel de la Republique
Francaise. — 18 mars 1978. — Mode d'acces: https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=
JORFTEXT000000337659
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HULBKUN Bi3HauaB HAWTICHIIIMN 3B 30K KPHUMIiHAJIBHOTO CYJOYHMHCTBA 3 MpPOLe-
COM LIMBUIBHUM 1 agMiHicTpaTHBHUM. [IUTaHHSIMHU CyOBOTO MpaBa 3aliMaliuCs BU-
JaTHI pociiicbki BUeHi 1 B pagsHcbkuil nepion. Cepex HalOIbII BiZoMUX MyOtika-
uiit cnix HasBatu podory M. M. llonsHchkoro «Hapucn 3aranpHOil Teopii Kpumi-
HAJBHOTO TPOIECy», omyOikoBaHy y 1927 pomi, B sKiii aHami3yBaiacs JyMKa
BUEHOTO PO CYTHICThH CyaoBoro mpasa. [lizHime, y 1949 p, Buiinuia B CBIiT MOHO-
rpadis M. JI. llludbmana «IIpoxkypop y KpuMiHAIEHOMY TIporieci (CTamist CyZA0BOTO
pO3TIIALY )», B AKiif aBTOP MPOIIOHYBAaB PO3POOUTH KOHIICIIIIO CYJOBOTO MpaBa. Y
1956 pomi y poGoti A. JI. PuBnina AOCHiIKYIOTECS MUTaHHS CyJOBOTO TpaBa. Y
1983 p. Buxoauth MoHorpadis M. M. [Nonsucekoro, M. C. Ctporosuy, B. M. Ca-
BunpKoro i A. O. MenbaukoBa «IIpoGiemu cy10BOTO MpaBay, B siKiii aBTopH cop-
MYJIIOBAIIM 1 OOTPYHTYBAIN 1/1€10 KOMITJIEKCHO] rairy3i mpasa SK CyKyITHOCTI mpolie-
CyalbHUX Tany3ed mpaBa. [lutaHHsM QopMyBaHHS KOHLENIi CyZOBOTO mpaBa
3aiiMaNyCh HE JIMIIE MPEICTAaBHUKN HAYKH KPUMiHAJIBHOTO MPOLECy, ane i IBiIb-
HOTO mpomecy Taki sk E. M. Mypan s, 1. B. Pemernixopa ta inmi’.

Kateropis «cynoBe mpaBo» BHKOPHCTOBYBAIACh HE JIMIIE Y MpansiX paasHChb-
KUX JOCTITHWKIB, TaK, HEOOXIMHO BiA3HAYUTH IPaIio («KKOHCIICKT BHKIIAIIB))
npodecopa YKpaiHCHKOTO BIIFHOTO YHIBEPCHUTETY AokTOopa Spociasa [lamoxa i
Ha3Bow «/laBHE ykpaiHchke cynoBe mpaBoy» (1949 p.), y sKili BUKOPHUCTOBYIOTHCS
Ta OOIPYHTOBYIOTHCS TaKi TEPMiHH SIK CyIiBHUIITBO, CYJOBHUIl yCTpiid, CyOUYNHCT-
BO, IO € AKTYaIbHUM i COTOJIHI .

Cepen cydacHHX YKpaiHCHKUX TOCHTITHHUKIB IpoOJIeM CyJOBOTO IpaBa Ta Cy-
JIOBOi BJaJW 3arajioM CJiJ Bka3aT, Takux sk B. Bpunnes, B.Topomosenko,
I. Mapoukin, B. MomnmoBan, JI. Mocksuy, 1. Hazapos, . [Iputuka, C. [Tpumyus-
kuii, A. CeniBanos, C. [lleBuyk, 1. FOpeBud Ta 6araro iHIMX.

ChOrofHI TEOpPETHYHI YSABICHHS Ta CTBOPEHHS KOHIICIIIi CYIOBOTO TIpaBa
MaloTh B@KIMBE 3HA4YEHHs U1 (OpPMyBaHHS HOBOI raimysi cynoBoro mpasa. llpu
IHOMY 0€3yMOBHO HE MOJKHA TOBOPUTH TIPO TOTJIMHAHHS ITi€T TaTy3i iICHYIOUHX MPO-
HecyalbHUX ramy3eil mpaBa, HATOMICTh BU3HAYAIILHUM, HAa HAlly IyMKY, Ma€ CTaTH
(hopMyBaHHsI HOBOI TaTy3i CyJIOBOTO IPaBa, 10 BUCTYIIUTh OCHOBOO JJIs 31IHCHEH-
HS TpaBOCYAIs YCiX coemianmizamiii Ta crpusiTuMe 3a0e3NeYeHHI0 €IHOCTI CyJOBOi
Binaau. [Ipu npomy, Ha Halry OyMKY, PO CyIOBE MPAaBO CJiJ TOBOPUTH HE JIUIIE 5K
PO KOHLEMIIIIO, a BXKE K PO HOBY MPaBOBY HAyKy, 110 X04a e He ChOpMYBanach
OCTaTOYHO, IPOTE aKTUBHO HATIOBHIOETHCS MPALIMU BITYM3HSHUX JOCIIiAHUKIB.

3rigHO i3 YeTBepTUM TpakTyBaHHSIM cynoBoro mpasa C. B. [Ipumynskoro
Hi CyZOBUM IIPaBOM PO3YyMIEMO OKPEMY Taily3b IPaBa, 10 KOMIUIEKCHO BHBYA€E

4 I'ycpkoBa A. I1. Cyne6Hoe mpaBo: HCTOPHSI M COBPEMEHHOCTH CyJIeOHOH BiacTH B cdepe
YTOJIOBHOTO cymonpou3BojcTBa: MoHorpadus / A. Il. I'ycekoBa, H. I'. MypatoBa. — M.: FOpucr,
2005. — 176 c. [Dnextponnsiii pecypce] // Ceituac.py. — 2015. — 106 c. — Pexum poctyma:
https://www.lawmix.ru/commlaw/1333. — C. 2.

3 Magox S. JlaBHe yKkpaiHChKe CymOBe MpaBo (KoHcTekT Bukmanis) / 5. [Tagox. — Mionxen — ITa-
pmx, 1949. —49 c.
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CYIOBY BIIaAy Ta MPaBOCYANs y IX CUCTEMHOMY 3B’f3Ky, opraHizauii ta aii. I[Ipu
BOMY, Ha Hallly TyMKY, BizOyJachk MmiMiHa MOHATH Taly3b [IpaBa i OpUANYHA Ha-
yKa. AJDKe ranysb IIpaBa He Ma€ 3a 3aBJaHHA BHBYATH OyIb-AKi SIBHILA 1 IPOLIECH,
aJUKe CTaHOBHUTH CYKYITHICTh NPABOBHUX HOPM, IO BPEryJIbOBYIOTh CYCIUIBHI Bif-
HOCHHU. Binrak 3aBmaHHsM raimysi CyZOBOTO IpaBa € PEryJIIOBaHHS CyCHUIBHHX
BITHOCHH y c(epi CyIoBO1 BIIaIy, IPABOCYAAS B IIJIOMY, a HE 1X BUBUCHHS.

3Ba)kalouy Ha IIe, Ha HAIly TyMKY, CyZ0BE IPaBO CJiJ PO3TIISIATH Y KJIACHI-
HOMY JIJIs1 OLTBIIIOCTI TIPABOBHX HAYK 1 raiy3el mpaBa Miaxoi: SK raxy3b IpaBa, siK
HayKy 1 SIK HaBYaIbHY OUcUUILTiHY. Lle 703BONUTh YHUKHYTH TUTyTaHHHU B PO3Y-
MiHHI CyTHOCTI Cy/IOBOTO TpaBa, J03BOJHUTH BiIMEKYBATH CYJOBE IPABO BiJ IHIINX
rainyseil mpasa, OpUIUYHUX HAyK Ta AUCIMILTIH.

[Tix ramy33to mpaBa po3yMi€MO CYKYNHICTh OJHOPiITHUX CYCHiJIBHUX BiJHO-
CHH, BPETryJbOBaHUX cHenu(iYHHM METOJIOM MPaBOBOTO pETyNIOBaHHA. Binrak
OCHOBHHMM KpPHUTEpIiEM U PO3MEXKYBaHHS Traiy3edl IpaBa BUCTYIIA€ MPEAMET Ta
METOJI MPAaBOBOrO peryitoBaHHs. Ha BiaMiHy Bijg GaraTb0X HOBHX Tairy3eil Ipasa,
BHIIIJICHUX i3 (QyHIAMEHTAILHUX Taly3el MpaBa, HapUKIIa, 3eMeIIbHEe, CKOJIOTid-
HE MpaBo, TOCIIOapChKe MPaBO TOIIO, CyIOBE IPaBO, 30KpeMa MaTepiajabHa HOTo
CKJIaJI0Ba, He TIepedyBae y Mekax iHIIOo1 rairy3i mpaBa. KOHCTHTYIS ¥y 3araIbHOMY
BPETYJIbOBY€ MTUTAHHS MPaBOCYAJS Ta CYJAOBOI BIaJH, TaK caMo sIK i OCHOBHY Ma-
Tepito HIMX ramy3ei npasa. [Ipore Micie cyJJOBOro mpaBa cepel iHIIUX Tairy3eit
npaBa, Ha Hall MOTJS, € YHIKAJIbHUM, 110 BU3HAYAETHCS THM KOJOM CYCHiJIbHUX
BiIJTHOCHH, 1[0 CTAHOBJISITH MOTO MPEIMET 1 BPEryJbOBYETHCS CIEHU(PIYHIM METO-
JIOM TIPaBOBOT'O PETYJIIOBAHHSI.

C. AnekceeB Bif3HaYaB, 10 Taly3i MpaBa — HE MPOCTO 30HU IOPUANYHOTO
PETYJIOBaHHS, HE IITYYHO CKOMITIOHOBaHI CYKYHMHOCTI HOPM «3a HPEIMETOM», a
peanbHO ICHYIOUI Ta IOPUAWYHO CBOEPIMHI MIAPO3MITH Y CAaMOMY IOPHINYHOMY
3micti mpasa’. 11{o0 cymoBOro mpaBa BiH IHCAaB, IO LI¢ HE OCHOBHA raiy3b, SKa
MOTIIMHAE (3aMiHIOE) KPUMIiHABEHO-TIPOTIECYaabHE, IUBUIBHO-TIPOIIECyallbHE, TIpa-
BO CYJIOYCTPOIO, a «KOMILUIEKCHA 1HTETPOBaHA CYKYIHICTb, 10 «HAJI0yIOBYETHCS
HaJl 3a3HAYCHUMH ITiIPO3/IiIaMH OCHOBHOT CTPYKTYPH PasSHCHKOTO IPABa» .

JI. MocKBWY MIPONOHYE BIAHECTH CYJI0BE MPaBO 10 KOMIUIEKCHOI rajy3i mpa-
Ba, «OCKUIBKH HOTO MpeIMeT — MPaBOBE PEryJIOBaHHS CYCIUJIBHUX BiIHOCHH, SKi
BUHUKAIOTH Y Tpolieci peanizanii GyHKIiH cyl1oBoOi BlIaau, a OTKe, IOETHYE NEeKiTbKa
crienQigHUX (MOKHA HaBiTh CKa3aTH — YHIKaIbHHX) MpaBoBimHOCHH. Lle mepen-
0avae B3a€MOBIUIMB HOPM MaTepiajbHOTO IpaBa, 1[0 BH3HAYAIOTh CTATYTHI MOJIO-
KEHHSI IIIOJI0 CyJJOYCTPOIO Ta CTaTyCy HOCIiB CyJOBOi BIaJH, Ta HOPM IPOLECyalTb-
HOTO TpaBa, sKi BH3HAYAIOTh 3arajibHi 3acaiy CyIOBOTO Iporecy. B3aemoBmims
dbopMu 1 3MICTy CYCHiIPHUX BIIHOCHH, SIKi BHHHKAIOTH MPH peaiizamii QyHKITiH
CyZIOBOi BJIaJK, OOYMOBIIIOE IUTICHICTD Ta €ITHICTD CY/IOBOTO ITIpaBa SIK KOMIUICKCHOT

% Anexcees C. C. ITpaBo: a36yka — Teopusi — prmocodust. ONBIT KOMIUIEKCHOTO HCCIIEI0BAHHS /
C. C. Anekcee. — M.: Craryr, 1999. — C. 250.
7 Anrexcee C. C. Crpykrypa coserckoro npasa / C. C. Anexcees. — M.: ¥Opu. mmr., 1975. - C. 197.
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ramy3i npaBa»®. IIoropKyeMoch i3 TaKOK MO3UIEI0, aUKe CYI0BE MPABO MICHO K
KOMIUIEKCHA Tally3b Ma€ 3JIIHCHIOBATH MPABOBE PETYJIIOBAHHS CYCIUIBHUX BiJHO-
CHUH, III0 BUHUKAIOTh Y cdepi 3MIHCHEHHS CyI0BOK BIAJ00 MPaBOCY IS, a TAKOXK
CTBOPUTH TIATPYHTS JUTS BCiX TPOIECyallbHUX Taly3ed mpasa, 00 3a0e3mednTH
€HICTh CYZOBOI BIaau, HAaOMM3UTH yci CymOBi mporecu. Take HAONMIKEHHS Mae
BiIOYTHCHh HE IUIIXOM MEXaHIYHOTO 00’ €THAHHS ICHYIOUHMX IPOIECYyaTbHUX Taly-
3eif mpaBa, a GOpMyBaHHSM CIIUTLHUX 3acal CyJOYNHCTBA.

Biarak Bakko moroauTHCh i3 BHCIOBICHOIO A. I1. ['yCEKOBOIO TO3HITIEIO
II0ZI0 KaTeropii CyZ0BOTO MpaBa, MiJl SIKOK JOCITIIHUIL PO3YMi€ 3aCHOBaHHMM Ha
MpaBi CyI0BUH MPOIIEC, CKIAIOBUMH €JIEMEHTaMH SIKOTO € BCI MPOIIeCyallbHI Tamy3i
NpaBa, «3aJMIIAI0YA B CTOPOHI CYAOYCTpiH, SKMH Yy TMEBHIH Mipi 3MiHCHIOE CBIii
opraHisariiiHo-paBoBHii BIUTHB, e HOro CKIaT0BOK YACTHHOIO OYTH HE MOKE» .
BBaxkaemo, 1o Takuii miaxina, 1o 0a3yeThcs Ha PaASHCHKIN KOHIICIIi CyI0BOTO
MpaBa, Ha CHOTOJHI HE BIAMOBiAa€ mMoTpedaM MPaBOBOI TIHCHOCTI Ta FOPUAMIHOL
npakTuk. O0’€JHAHHS CYOBOTO MPOLIECY B €IUHY T'ally3b HAaBIiTh 13 BUPOOIECHHIM
CIIITFHUX 3acaj] i MPUHIINIIB, 0€3 MaTepialbHO-TIPABOBUX HOPM, IIO BH3HAYAIOTH
CyIOyCTpil Ta 3acaaM 3AIHCHEHHS TpaBoCyIsl B YKpaiHi, Ha HamTy AyMKY, OyIme
(parMeHTapHIM Ta HEBUIIPABIAHHM.

3BificH MECUMICTHYHI MPOTHO3HM IIIOJO0 JOJi CYIOBOIO MpaBa K CaMOCTIHHOT
raysi, mo, Ha AyMKy JI. Jlo6oiiko 1 O. llluio, «He Mae MePCIEKTUB Ha ICHyBaHHS,
00 mpeaAMeTH peryroBaHHI OKPEMHUX Tally3eil mpaBa, siKi MPETeHIYI0Th Ha POJIb il
CKJIAJIOBHX, CYTTEBO Pi3HATBCA 33 3MiCTOM» .

Cynosuii poriec Moxe OyTH CKJIaJIOBOIO CyJI0BOTO MpaBa, HOro 0COOJIMBOIO
YaCTHUHOIO, aJie BiJlipBaHWH BiJl HOPM MaTepialbHOTO TpaBa, BiH PU3UKYE CTUKHYCh
3 KPUTHKOIO BUSHHX-TIPOIECYATICTIB PO Te, IO BCi BUIU CYJOBUX IPOIIECIB MAIOTh
OinpIre BiAMIHHOCTEH, HIX CIiIBbHUX puc. CaMe ToMy, Ha HaIll MOTIIsA, (opMyBaH-
HS HOBOi KOMIUIEKCHOI TaJIy3i CyIOBOTO IpaBa Ma€ BiMOYTHCH i3 BpaxXyBaHHSIM CY-
YacHUX peallii IOPUANYHOI MPAKTUKH Ta 0a3yBaTHCh HA TCOPETHYHHMX 3400yTKaX
BITYM3HSIHOI IOPUCIIPY ICHIII.

B. boiiko, B. €Bmokumon, O. HOngamieB MpomoHYIOTh BH3HAYUTH CYyI0BE
MPaBO K CYKYIHICTh TO3UTUBHUX IPaB, M0 3a0€3MeYy0Th MPUPOIHE MPABO JIHO-
JMHH Ha CIIPABEUTMBHIA CyI0BHil 3axucT . BiaTak cyaoBe mpaso y iX po3yMiHHi 1e

¥ Mocksuu JI. CyzoBe mpaBo: Kpok Bix Teopii g0 ramysi npasa / JI. Mocksuu // IIpaso Ykpainm. —
2015. - Ne3. - C. 21.

? T'ycokoBa A. I1. CyzneGHoe TpaBo: HCTOPHS M COBPEMEHHOCTh CyaeGHOH BiacTh B cdepe
YroJIOBHOTO cymompousBoacTBa: MoHorpadis / A. I1. I'ycekoBa, H. I'. MypaTtoBa. — M.: IOpucr,
2005. — 176 c. [Dnexrponnsii pecypc| // Ceiuac.py. — 2015. — 106 c. — Pexxum pocryma:
https://www.lawmix.ru/commlaw/1333. — C. 18.

10 JloGoiixo JI. KoHIenmis CymoBOro IpaBa y KOHTEKCTi CYZOBOTO 3aXHCTy Ipas i cBoGox /
JI. JIo6oiiko, O. Iluno // IlpaBo Ykpainu. —2015. — Ne 3. — C. 63, 64.

! Boiiko B. ®. IIpaso mroauun Ha npasocynas (Cynose mpaBo YkpaiHu): HaBY. OCIO. A7 CTYL.
Bulll. HaBu. 3aki. / B. @. Boiiko, B. O. €pgokimos, O. X. FOnpames. — K.: Bapra: MAVII, 2003. —
C.6,7.
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Cy0’eKTHUBHE TPaBO OCOOH, sIKE 3a0E3MEUyEThCs JIEPKABOIO Yepe3 CTBOPEHE HEIO
MO3UTUBHE MPABO.

Ha nymky A. CeniBaHoBa, CyJOB€ IPaBO iIeHTU(IKY€ETHCS 3 TEOPIEIO MPaBo-
BOTO 3a0e3MeYeHHs CYCIIIbHUX BiJIHOCHH, TIOB’S3aHUX 31 3[[IHCHEHHSIM IPaBOCY/I-
Is. Y mpoMy MOXHA TOOAaYUTH CaMOCTiliHE MpPU3HAYEHHs CyIOBOTO MpaBa SK
BUCHHS TIPO CYIIOBY BIIaAy B IyOIIYHO-TIPaBOBii cucteMi Ykpainu. O1ke, poOHUThH
BHCHOBOK JOCJIiTHHUK, CYIOBE IPAaBO HUHI CIPaBIi MPETCHIYE HA MICIE CaMOCTIil-
HOI TalTy3i BITYH3HSHOI HayKOBOI FOPHCIIPYACHILi .

[oromxyeMoch 13 BU3HAYEHHSIM CYJIOBOTO TIpaBa, 3amporoHoBanoro JI. Moc-
KBHY, SIK YaCTWHU IMyONIYHOTO IpaBa, SKE «BHBYA€ OCHOBHI 3acaiu (YHKIIOHY-
BaHHS CyJIOBOI BJIQJM, a caMe: OCHOBHU CYAOYCTpOIO, sIKi 00yMOBIIOIOTECS TOTpE-
0010 HaJEKHOTO 3a0€3ICUCHHS MpaBa Ha CyJOBUH 3aXHCT; OCHOBH CyIIOBOTO IPO-
1ecy, sKi BKIIOYAIOTh CIUIBHI (3arajibHi JJisl BCIX BHIIB CY/JOYMHCTBA) 3aCajau Cy-
JIOBOTO TPOBAPKEHHA Ta BifoOpakaloTh crneuudiky IbOTO BUAY IOPUAMYHOTO
MpOLIECy; OCHOBHU CYJOBOT'O YIPABIiHHS, SIKI BUBYAIOTh MICIIE Cyy B ACP/KaBHOMY
MeXaHi3Mi, 3aKOHHU e(PeKTUBHOI B3a€MOJIil CyIy 3 AepKaBHUMH OpTraHAMH Ta CyC-
mizscTBOM TOmOY»"”. V 1IbOMy BH3HAYEHI JETATBHO OXAPAKTEPH30BAHO NPEIMET
CyJOBOTO TIpaBa, TOOTO T€ KOJO CYCHUTHPHHX BiIHOCHH, IO BPETYJIHOBYIOTHCS Y
MeXax IIi€i raxysi mpasa.

HactynHoro HE0OXiHOIO 03HAKON Ul BUOKPEMJICHHS CyAOBOIO IIPaBa SK
raiysi npapa € MeToJl IIPAaBOBOTO PETYIIOBAHHS, 110 BH3HAYAE SIKUMH clioco0amu
Ta 3ac00aMu 3IIHCHIOETbCS PETYJIIOBAHHS TUX CYCIIIBHUX BITHOCHH IO CTAaHOB-
JSTH TpEeAMET BiAmoBiAHOI ramysi. TpamumiiHO BHOKPEMIIIOIOTH JBa OCHOBHHUX
METOJH TIPABOBOTO PETYJIIOBAHHS: IMIICPAaTUBHUMA Ta JAUCIIO3UTUBHUH. Y 3B’S3KYy 3
THM, III0 CYJIOBE MPABO € Tay33I0 MyOJIIYHOTO MpaBa i BUBYAE MPABOCYAIS Ta Cy-
JIOBY BJIaJy, HOr0 OCHOBHUM METO/IOM BUCTYNAa€ IMIEPATUBHUN METOA HMPaBOBOTO
perymoBanHs. [Ipore mopsn i3 muM, SK i B 6araTbOX 1HIIMX Taly3sX MyOIiYHOTO
npaBa, CyAOBE NPABO XapaKTEPU3YETHCS €IEMEHTaMH IUCIIO3UTHBHOCTI, A0 SKUX
MO>KEMO BITHECTH IHCTHUTYT NMPUMHUPECHHS B CYIOBOMY IPOIIECi, TTPHHITUITN PiBHO-
CTi CTOpIH Iepe]l 3aKOHOM 1 CyJIOM, MPUHIUITK 3MarajJbHOCTI CTOPIiH Ta JAMCIIO3H-
TOBHOCTI TOIIIO.

OTxe, BBAXKAEMO, 110 CHOTOAHI € BXKE BCl MiJCTaBH CTBEPAKYBATH, LIO CY-
J0BE IpaBo B YKpaiHi copMyBaniocs B OKpeMy Ialy3b YKpaiHCBKOI'O IIpaBa, 110
Ma€e OKpEMHUH MpeIMeT MPaBOBOTO PETYJIIOBaHHS — CYCIIJIBbHI BiTHOCHHU y cdepi
MpaBOCYAs, TaK i cnenu(ivHuil METOI IPaBOBOT'O PETYJIIOBAHHS — IMIIEPATUBHO-
JIUCIIO3UTUBHUM. A CyZ0Be MPaBo SIK ragy3b IpaBa MOKEMO BU3HAYUTH SIK CYKYII-
HICTh MPABOBUX HOPM, IO PETYJIOKTh CYCIIbHI BiTHOCUHH Y cdepi 3MiHCHEHHS

12 Cemianos A. O. CyoBe IpaBo: HOBa Taiy3b IpaBa ui Teopernuna aymxa? / A. O. CeniBaros //
Bicauk Bepxosroro Cyny Ykpaian. — 2008. — Ne 6 (94). — C. 6-9.

'3 Mockema JI. Cy/ioBe mpaBo: Kpok Bix Teopii 10 raiysi mpasa / JI. Mocksmd // TIpaBo Vkpainn. —
2015.—Ne 3. - C. 24.
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Ta peanizallii mpaBOCY /s NUIAXOM 3AIHMCHEHHS CYIOYMHCTBA. 3BUYAITHO, 1€ BU-
3HAaYeHHS Ma€ 3arajbHUN XapakTep 1 He MPeTeHAy€e Ha MOBHOTY, aje Ma€ Ha MEeTi
OKPECIHUTH 0COOTUBUI MpeAMET i€l raimy3i — mpaBocyiisl.

[IpaBocymas B YkpaiHi 30iHCHIOETECS CYA0BOIO BIIATOI0 Y I’ ITHOX (hopMax
CYyJOYMHCTBA: KOHCTUTYIIHHOTO, MUBUTLHOTO, TOCIIOAAPCHKOT0, KPUMIHAEHOTO
aJIMIHICTPATHBHOTO, a JIOKTPUHA CYJOBOTO MpaBa HaOyBae OCOOJIMBOTO 3HAUCHHS
AK IMITyJIbC JUISL TOCHIIKEHHS [IPpeMeTa CeliajbHOl Taly3i IOpUCTIPYIeHIIT — HayKH
Ipo CyZOBE MpaBo, fKa BigoOpakae HE TIABKH HAyKOBY KOHLEMIIiIO, TEOPETUUHY
MOJIENb, a i peaJibHO iCHYIOYE SIBHILE MPABOBOTO JKUTTA, B SIKOMY iICHYIOTH CyIOBa
BJIajia i Cy10BHii OpsIoK .

Biarak y nmpyromy 3Ha4eHHi CyJ0BE MPaBO CIIiJl PO3IIISIATH K IOPUAAYHY
HayKy. Y IIbOMY CEHCi BOHa € IIWPINOIO, HiXK Tay3b MpaBa. Sk Hayka cyqoBe
MpaBO BKIIIOYAE TIPalli, TEOPETHUYHI HAPAMIOBAHHS JTOCITHUKIB, IO CTBOPIOIOTH
TEOPETUKO-METOIOJIOTIYHI OCHOBH JOCII/HKEHHS, MOIMYKY ONTHMAJIBHUX MOJIE-
nei, aHamizy, IpakTU4HI peKOMeHaallii, KOHIEeNii 3 MUTaHb MPaKTHYHOTO Bpe-
T'YJIOBaHHS CYCIIJIBHUX BIIHOCHH y cdepi npaBocyans. CaMe Hayka CyJIOBOTO
npaBa CTBOpWIJIA MEPEIyMOBH JJsl BAOKPEMIICHHS CYJOBOTO MpaBa B OKpeMy ra-
7y3b Mpagsa.

[IpoTe HeOOXigHO BU3HATH, IO y CYYacHiM yKpalHCBKiH OpHCIpyAeHIil cy-
JIOBE TIPABO € I Ty’Ke MOJIOIO0 Ta MalloIOCIiPKeHO0 Haykoro. [Ipeamer mocimi-
JOKSHHSI CyJIOBOTO IpaBa MEePEBaKHO PO3KPHUBAETHCS y IMPAISIX BYCHUX KOHCTHUTY-
IIOHANICTIB Ta TporecyanictiB. [0 Te3y minTBepmkye 1 M. KomokomoB cTBep-
JOKYFOUH, IO 3HAHHS TIPO CYIIOBY BIady, SIKi Hapa3i po3KWIaHi MO MUTIA TPy Ty-
MaHITapHUX HAyK, HarajlbHO TOTPEOYIOTh y3araJlbHEHOTO BHUKJIAJIEHHS y MEXKax
€IMHOT (pyHIAMEHTANEHOT HayKH' .

CynoBe mpaBo siK HayKa SBJIsiE COOOI0 rajny3b CHeliaIbHUX 3HaHb I0/I0
3aKOHOMIpHOCTE! (YHKLIOHYBaHHS CyJOBOI BIIajH, il Miclle B CHCTEMI JIepKaBHUX
OpraHiB Ta CYCHIUIBHY pOJib, OpraHi3alliifHi 3acaly HaJIeXHHUX YMOB I (QyHKIIO-
HYBaHHS, MPOLENYpPY CYyJOUYMHCTBA Ta CIEUU(IKY BIAJHOIO BIUIMBY Ha Cy0 €KTH
npaga'®.

dopMyBaHHIO HAYKH CyJI0BOTO TpaBa CIPHE iCHYBaHHS OKPEMOI CIIeIliaib-
HOCTI IS 3axXUCTy nucepTamiit B Yipaini — 12.00.10 — cymoycTpiii; mpoKypaTypa
Ta agBOKaTypa. BilTOBITHO IO MACTIOPTY IIi€i CIEIiadTbHOCTI JOCTIHKYIOTHCS TTH-
TaHHS TPaBOBOI MPUPOAH CYAOBOI BIIaIH, MPOOIEMH PO3BUTKY 3aKOHOIABCTBA II0-
JI0 3aBJaHb 1 CTPYKTYPH CYJOBOi CHCTEMH, IIPABOBHUH CTAaTyC CYAIiB Ta OpraHiB,
IO CKIIAJIAI0Th iHQPACTPYKTYPY CyIOBOT BIIAJIN.

' Cemipanos A. CymoBe mpaBo SIK CaMOCTIiiHa raly3h CHCTEMH CY4acHOTO yKPAiHCHKOrO Ipasa /
A. O. Cenisanos // IIpaBo Ykpaian. —2015. — Ne 3. — C. 9-17.

BKonokonos H. A. CyneGuast Bmacte: o cymem (eHoMeHa B Jjoroce: Mosorpadus /
H. A. Konokounos. — M.: FOpucr, 2005. — C. 6.

' Mocksu JI. CyoBe mpaBo: Kpok Biz Teopii 10 raysi mpasa / JI. Mocksmud // IIpaBo Ykpainn. —
2015. - Ne 3. - C. 19.
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CynoBe mpaBo SK HaBYalbHA AMCLUIUIIHA B YKpaiHi MPakTHYHO HE cop-
MoBaHa. [IuTaHHsS CyIOyCTpPOIO, CUCTEMH CYZiB, KOHCTUTYUIHHUX MPUHIHIIB iX
noOyIOBH PO3IIISIIAEThCS (ParMEeHTapHO y MeXax Teopii AepKaBH i1 mpaBa, KOH-
CTUTYIIHHOTO TIpaBa, MPeJAMETY MI0/I0 CYJOBHX Ta MPaBOOXOPOHHHUX OPTaHIB TO-
mo. | nmume B HebaraThOX HaBYANBHUX 3aKia/iax iCHYIOTH OKpeMi kadempu 3
Mpo0JIeM CyIOBOTO TIpaBa Ta BUKIAAAE€THCS OJHOMMEHHA HAaBYAIbHA TUCITUTLTIHA.
Hacammepen, y npoMy 1utani mepemnoBuM € Harionansuuii yHiBepcuter «HOpu-
I9IHa akajeMis Ykpaiau iMmeri SpocimaBa Myaporoy, ie BUKIaIae€ThCs HaBUaabHa
nucruiutina «CyioBe mpaBo», po3po0ieHO0 HaBYaJbHO-METOAMYHUN TMOCIOHUK 13
nporo npexmery'’. TIpoTe Le MBHIIE BUHATOK i3 3araibHOro mnpasumia. TyT Mu
HAIITOBXYEMOCh Ha MHUTAHHS INOAO JAOLIIBHOCTI BHBYEHHS TaKOTO MPEAMETY
CTYJACHTaMHU IOPUINYHUX (AKyJIbTETiB Y BUILMX HABYAIBHUX 3aKiagax YKpaiHH.
Y 1bOMYy KOHTEKCTI MOTOKYyEMOCH 13 A. B. lluxonpkum, sikuii 3a3Hadae, 110 BU-
BUEHHS CTYJICHTAMU CYJOBOTO IIpaBa € BKPail BaXKJIUBUM IS iATOTOBKH FOPUC-
TiB, OCKIIbKH MaiOyTHiIN (axiBelb OMaHOBY€ 3HAHHS, IO € MOTPIOHUMU IS
($hyHIaMeHTATBHOT MiATOTOBKH MPABO3HABIISA, 3aCBOIOE TIPABOBI MMOHATTSI, 3HAHHS
SIKUX HEOOX1MHO I 3abe3reueHHsS ¢(eKTUBHOI MisIIBHOCTI OpraHy IeprKaBHOL
Bl B yMOBax (OpMyBaHHS IEPKaBHOCTI Ta PHUHKOBOI €KOHOMIKH, a TaKOX
(dopMye CBOIO MPAaBOBY KYJNbTYpY 1 3IaTHICTh MpUHMATH MPaBOBi OOIPYHTOBaHI
pileHHs .

OTxe, MO’KEMO 3pOOUTH BUCHOBOK, III0 CHOTOIHI MUTaHHS CYAOBOIO IpaBa B
VYxpaiHi € BKpaif akTyaibHi B YMOBaxX IMOCTIHHOTO peOpMyBaHHS CYAOBOi CHCTEMH
Ta TOUIYKY ONTHMAalIbHOI MOZAENi CyIOoBoi BiaaM, CTBOPEHHS MeXaHI3MiB ii He3a-
JIEKHOCTI Ta 00’€KTUBHOCTI, HEYIIEPEHKEHOTO PO3TISAY Ta BUPIMIEHHS CYIOBUX
cnpaB. CyJJ0Be MpaBO € HOBUM SIBUIIEM JIJIS BITYM3HIHOI HAYKHU Ta paBa 3arajioM.
Braxaemo, 1m0 iHTeHCH]IKAIliS TECOPETUIHUX ITOCHTIHKEHB Y Taly3i CyJ0BOTO TIpa-
Ba CHPHUATHME BIOCKOHAJICHHIO TIPAaBOBOi cdepu peaiizarii mpaBoOCyIIs Ta CTBO-
PEHHIO HaJIC)KHOI 3aKOHOaBYOI 0a3H.

JlocmipkeHHsT TOHATTS Ta CYTHOCTI CYIOBOTO TpaBa J03BOJIMIIO HAM TPUHTH
JI0O BUCHOBKY II0JI0 HEOOXiTHOCTI BUHOKPEMIICHHS TPhOX MiAXOJIB JJIsi BU3HAUCHHS
CYJOBOTO TpaBa sIK Taiy3i MpaBa, HAyKH Ta HaBYaJIbHOI AucUUILIiHA. OfHAK MH-
TaHHA CyJOBOTO MpaBa NoTpedye NoAadbnX (yHIaMEHTATbHUX HAYKOBHX JOCIi-
JUKCHb, IO CHPHUATHME HOTO YTBEPIKEHHIO Yy BITUM3HSAHIN MpaBOBid Haywi Ta
noAanbIoMy (OpMyBaHHIO BiIITOBIAHOT Tamy3i yKpaiHCEKOTO TpaBa.

'7 HapuaneHO-MeTOMUIHIH MOCIGHAK 3 HaBYambHOI mucHumTiEd «CyI0Be TpaBoy (Tamy3b 3HAHB
0304 «IIpaBo», ocBiTHBO-KBaNiQiKamiiHUi piBeHb «Marictp», HampsMm miarotoBku 8.03040101
«[1paBo3HaBCTBOY») UL CTyHeHTIB (axyasTery Ne 8 3aounoi dopmu HapdanHs / yxiax. 1. €. Mapoukin,
JI. M. Mocksuy, 1. B. Hazapos Ta in. — X.: Hamn. yu-T1 «}Opun. akan. Ykpainn im. SpocrnaBa Myx-
poroy, 2012. - 30 c.

8 Muxonxwuii A. B. CynebHoe MmpaBo Kak yueOHas JUCHUILTHHA B CHCTEME TMOATOTOBKU FOPUCTOB:
npobneMsl cTaHoBieHus / AHaronuit Bukroposuu Luxorkuii // Bectauk HoBocubupckoro rocyaap-
cTBeHHOro yHuBepcurera. Cepust: mpaBo. —2008. —Ne 1. - T. 4. — C. 28.
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