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Introduction

Upon launching on 12 May 2004 the European Neighbourhood Policy (ENP),
the European Commission proclaimed that all neighbouring countries should be
offered the prospect of «a stake in the internal market» with the free movement
of persons, goods, services and capital. The long-term objective was to move
towards an arrangement that would ultimately resemble the European Economic
Area. This article examines how the objective of the Neighbourhood Economic
Area (NEA) is supposed to be achieved, what it may look like and if the Euro-
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pean Economic Area can be a possible model for cooperation between the Euro-
pean Union and its partner countries within the ENP.

In the area of trade and economic cooperation, the European Commission
stated that all neighbouring partner countries are to be offered the prospect of a
stake in the EU Internal Market based on legislative and regulatory approxima-
tion, participation in a number of EU programs and further integration and liber-
alisation to promote the free movement of persons, goods, services and capital'.
According to the European Commission, such process is expected to bring sub-
stantial direct and indirect economic benefits. Directly, the reduction of tariff
and non-tariff barriers to trade should bring about efficiency gains and improve
welfare through increased market integration. By bringing neighbouring coun-
tries closer to the EU economic model, the ENP and particularly the proposed
extension of the internal market, should: improve the investment climate in part-
ner countries; provide a more transparent, stable and enabling environment for
private sector-led growth; and have a positive impact on foreign direct invest-
ment inflows as a result of a more favourable policy environment, falling trade
and transaction costs, attractive relative labour costs and reduced risk®. Further-
more, legislative and regulatory approximation is to be pursued on the basis of
commonly agreed priorities, focusing on the most relevant elements of the ac-
quis for stimulation of trade and economic integration, taking into account the
economic structure of the partner country and the current level of harmonisation
with EU legislation’. Common rules and standards are vital to ensure that EU
neighbours will be able to access and reap the benefits of the enlarged EU inter-
nal market as well as to create a more stable environment for economic activity.
The EU law, which has established a common market based on the free move-
ment of goods, persons, services and capital, is to be a model for countries un-
dertaking institutional and economic reform. Both the Partnership and Coopera-
tion Agreements (PCAs) and the Euro-Mediterranean Association Agreements
(EMAAS) set, in broad terms, an agenda for legislative and regulatory approxi-
mation, but without fixed deadlines. Participation in selected EU activities and
programmes, including aspects such as consumer protection, standards, envi-

! European Commission, Communication from the Commission, European Neighbourhood
Policy — Strategy Paper, COM (2004) 373 final, p. 14; Article 26(2) of the Treaty on the Function-
ing of the European Union describes the internal market as «an area without internal frontiers in
which the free movement of goods, services, persons and capital is ensured», Consolidated ver-
sions of the Treaty on European Union and the Treaty on the Functioning of the European Union,
0J C 202, 7.6.2016, p. 1-202. «A Stake in the Internal Market» is understood as a substantial
reduction of barriers by both parties to trade agreements and a progressive, albeit selective, inte-
gration into all aspects of the EU Internal Market.

? European Commission, Communication from the Commission, European Neighbourhood
Policy, supra note at p. 14.

3 Both Partnership and Cooperation and Association Agreements contain provisions on legisla-
tive approximation over this broad area.
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ronmental and research bodies, are to be opened to all neighbouring countries.
Regarding goods, all necessary steps have been taken to improve administrative
cooperation, and to ensure the gradual elimination of non-tariff barriers to trade
and the development of appropriate infrastructure. The movement of industrial
products is able to be facilitated through convergence with the EU’s laws and
regulatory structures. This process is to be supplemented by the conclusion of
Agreements on Conformity Assessment and Acceptance of Industrial Products
(ACAAs) between the EU and individual neighbour partner countries.

In 2006 the European Commission introduced the concept of «a longer-
term vision of an economic area emerging between the EU and its ENP
partnersy», which «would include such points as the application of shared regula-
tory frameworks and improved market access for goods and services among
ENP partners, and some appropriate institutional arrangement such as dispute
settlement mechanisms»*. So, within a short time, the stake in the internal mar-
ket has thus gradually been narrowed down to improved market access for goods
and services, and in return «partners must continue opening their economic sys-
tems and selectively adopt relevant parts of the EU acquis»’. Moreover, the
European Commission stated that «economic integration should go beyond free
trade in goods and services to also include ‘behind the border’ issues: addressing
non-tariff barriers and progressively achieving comprehensive convergence in
trade and regulatory areas such as technical norms and standards, sanitary and
phytosanitary rules, competition policy, enterprise competitiveness, innovation
and industrial policy, research cooperation, intellectual property rights, trade
facilitation customs measures and administrative capacity in the area of rules of
origin, good governance in the tax area, company law, public procurement and
financial services»’. The European Commission also decided to strengthen the
economic and trade component by introducing the prospect of concluding a new
generation of «deep and comprehensive free trade agreements» (DCFTAs) with
ENP partners. The DCFTAs would include «behind the border» elements and
liberalisation of trade flows among partner countries, with a certain level of
asymmetry, enhanced support for reforms and efforts to improve the trade and
economic regulatory environment and investment climate, and strengthened
economic integration and cooperation in key sectors’.

4European Commission, Communication from the Commission to the Council and the
European Parliament on Strengthening the European Neighbourhood Policy, COM(2006) 726
final, p. 5.

> Council of the European Union, Strengthening the European Neighbourhood
Policy — Presidency Progress Report, 10874/07, Brussels, 17 June 2007, p. 7; S. Gstohl,
A Neighbourhood Economic Community — finalité économique for the ENP?, «EU
Diplomacy Papers» 2008, 3, p. 7.

6 European Commission, Communication from the Commission to the Council and the Euro-
pean Parliament on Strengthening the European Neighbourhood Policy, supra note at p. 4-5.

"Ibidem, p. 6.
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Neighbourhood Economic Area — a New Model of Cooperation between
the EU and Its neighbours within the ENP

EU law does not define an economic area. Article XXIV(5) GATT, which de-
fines types of regional integration exempted from the most favoured nation prin-
ciple, refers only to free trade areas and customs unions®. Moreover, many law-
yers draw a distinction and view the concept of the internal market as being nar-
rower than that of a common market. In particular, the internal market is said not
to embrace «a completed external trade policy, a system of undistorted competi-
tion within the common market, and the harmonization or co-ordination of legis-
lation for reasons other than the elimination of barriers between national
markets»’. Even though the EU’s internal market happens to be a common mar-
ket with a customs union and a common commercial policy, this «external di-
mensiony is, from such a perspective, not a key element of a generic internal
market. The European Economic Area (EEA), for example, «is not to be classi-
fied as an improved free trade zone — it is to be classified as a less perfect inter-
nal market»'’. So, an economic area most likely constitutes a form of World
Trade Organisation (WTO)compatible regional integration, located somewhere
between a classical free trade area and an internal market, and equipped with a
certain, albeit low degree of collective decisionmaking capacity''.

In order to establish the NEA, the EU concluded and will conclude the
DCFTAs with each neighbouring partner country. A «deep and comprehensive»
free trade area encompasses both liberalisation of trade in goods «with respect to
substantially all the trade»'>. and liberalisation of trade in services with «substan-
tial sectoral coverage», eliminating «substantially all discrimination»". The
DCFTAs provide for the gradual dismantling of trade barriers and aim for regula-
tory convergence in areas that have an impact on trade, in particular sanitary and
phytosanitary rules, animal welfare, customs and border procedures, competition
and public procurement. Each DCFTA contains a commitment from the country to

¥ Economists distinguish four well-known forms of regional integration: (1) a free trade area
abolishes tariffs and quotas; (2) a customs union involves, in addition, common external tariffs
against non-members; (3) a common market also removes restrictions on factor movements; and
(4) an economic union harmonises certain economic policies, particularly macroeconomic and
regulatory policies; B. Balassa, The Theory of Economic Integration, Homewood, IL, 1961, p. 2.

L. W. Gormley, Competition and Free Movement: Is the Internal Market the Same as a
Common Market?, «European Business Law Review» 2002, 13(6), p. 518. See also T. Bruha, Is
the EEA an Internal Market?, [in:] P.-C. Miiller-Graff, E. Selvig (eds.), EEA-EU Relations, Berlin
1999, p. 103-105.

'T. Bruha, supra note at p. 127.

''S. Gstohl, 4 Neighbourhood Economic Community ..., supra note at p. 8.

12 Art. XXIV:8 GATT, available at: https://www.wto.org/english/docs_e/legal ¢/10-24_e.htm
[last accessed 1.6.2017].

13 Art. V:1 GATS, available at: https://www.wto.org/english/docs_e/legal e/26-gats 01 e.htm
[last accessed 1.6.2017].
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implement the relevant acquis regarding technical barriers to trade and certain ser-
vices. They are designed to be dynamic in order to keep pace with regulatory de-
velopments in the EU’s internal market. Moreover, it is differentiated in order to
take account of each partner country’s economic circumstances and state of devel-
opment, including a certain level of asymmetry if appropriate. For the most ad-
vanced partners, a DCFTA can lead to a progressive economic integration with the
EU internal market. However, to embark on negotiations, partner countries must
be WTO members and address key recommendations enabling them to comply
with the resulting commitments and must also have made sufficient progress to-
wards common values and principles'®. A DCFTA is a tailor-made international
agreement with a certain level of asymmetry, which is concluded on the basis of
Article 217 Treaty on the Functioning of the European Union (TFEU) and is a
form of mixed association agreement which may be concluded with one or more
states or international organisation. Such agreement establishes «an association
involving reciprocal rights and obligations, common action and special procedure»
and creates privileged links with non-member countries which allow them to a
certain extent to take part in the EU system, e.g. Association Council, Association
Committee, or Parliamentary Assembly'’. The content of an association agreement
is not defined by the EU’s Treaties. In general, an association comprises the crea-
tion of particular and privilege relations with third state'®. The association agree-
ment must provide reciprocal rights and obligations between the EU and the asso-
ciation partner. However, this does not mean that reciprocity requires strictly iden-
tical rights and obligations. It is sufficient that the agreement takes into account the
reciprocal economic interests of both parties in general terms.

Three agreements on a DCFTA were concluded in June 2014 with Eastern
neighbours: Ukraine, the Republic of Moldova and Georgia as part of Associa-
tion Agreements and entered into force in 2016 in cases of Georgia and Moldova
and in 2017 in case of Ukraine. To the South, DCFTAs are under negotiation
with Morocco, Tunisia, Egypt and Jordan. Taking into account the circum-
stances and level of ambition of each partner country, the EU will have to also
extend trade concessions in existing agreements or ongoing negotiations, notably
in those sectors best positioned to provide an immediate boost to partners’
economies including asymmetry in the pace of liberalisation to take into account
the circumstances of each partner country. Greater market access for goods can
be achieved through ACAAs, which will allow free movement of industrial
products in specific sectors through mutual acceptance of conformity certifi-
cates. The main objective of such agreements is to cover all sectors where the
legislation is harmonised at the EU level. A partner country having reached that

¥ G. Van der Loo, P. Van Elsuwege, R. Petrov, The EU-Ukraine Association Agreement:
Assessment of an Innovative Legal Instrument, «EUI Working Papers» 2014, LAW, Issue 9, p. 15.
' Case 12/86, Meryem Demirel v Stadt Schwéibisch Gmiind, EU:C:1987:232, p. 3719.
16 77 :
Ibidem.
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stage would in fact become part of a free trade area for industrial products be-
tween the EU, the EEA and Turkey. So far, ACAAs have been signed with Is-
rael, Jordan, Tunisia and Egypt.

Finally, the EU and its Member States and the ENP partner countries
would build up a common NEA. In terms of substance, the NEA is likely to re-
semble a patchwork of «FTA plus» or «internal market minus» agreements or a
combination thereof, depending on the partner countries’ ambition'’. In the first
case, extended market access will almost completely focus on the liberalization
of trade and trade-related issues. The second case will go beyond trade but not
constitute «an area without internal frontiers» nor cover all the internal policies
which have an impact on free trade and competition'®. The free movement of
persons, for instance, has largely been reduced to visa facilitation, migration
management and increased people-to-people exchanges, e.g. educational and
youth exchanges, mobility of researchers and civil society contacts (although
labour migration would add flexibility to the labour market and relieve demo-
graphic pressures in light of the EU’s aging population and the high population
growth rates in Mediterranean countries)'’. In the longer term, a NEA will be
based on a common regulatory framework and improved market access for
goods and services among ENP partners and the EU. However, such an ap-
proach will have to consider that partners will have a fully functioning inde-
pendent judiciary, efficient public administration and have made significant pro-
gress towards eradicating corruption, into the non-regulated area of the internal
market for goods. The European Commission also pointed out in a non-paper the
need to develop other sectoral cross-cutting policies which should supplement
the NEA such as: human rights and the rule of law, justice, security, transport,
energy, environment, maritime policy, social policy, education, health, informa-
tion society and institutional framework™.

European Economic Area: A possible model for EU cooperation
with its neighbours within the ENP?

The European Commission’s long-term objective therefore is «to move towards
an arrangement whereby the Union’s relations with the neighbouring countries
ultimately resemble the close political and economic links currently enjoyed

'7S. Gstohl, What Is at Stake in the Internal Market? Towards a Neighbourhood Economic
Community, [in:] E. Lannon (ed.), The European Neighbourhood Challenges/ Les défis de la
politique européenne de voisinage, Brussels 2014, p. 101.

'8 Ibidem.

' Ibidem.

? European Commission, ENP — Thematic Dimension, Non-paper Expanding on the Proposals
Contained in the Communication to the European Parliament and the Council on «Strengthening
the ENP», COM(2006) 726 final, p. 9-12.
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with the European Economic Area»’'. The EEA Agreement was signed on
2 May 1992 between the EU and its twelve Member States and seven countries
of the European Free Trade Association (EFTA)*. After Switzerland had opted
out, Austria, Finland and Sweden joined the EU, leaving Iceland, Liechtenstein
and Norway as the contracting parties. The EEA Agreement was concluded by
the European Union under Article 217 TFEU, which means that from the legal
point of view this is also an example of an association agreement. However, the
EEA Agreement is based on the primary legislation of the EU, and on secondary
legislation — EEA relevant regulations, directives, decisions and certain non-
binding instruments. Hence, a large part of the EEA Agreement is identical to
the relevant parts governing the four freedoms as laid down in the TFEU. The
main objective of the EEA Agreement «is to provide for the fullest possible re-
alization of the free movement of goods, persons, services and capital within the
whole EEA, so that the internal market established within the European Union is
extended to the EFTA States»™. In practical terms, this means to achieve a ho-
mogeneous EEA based on common rules and equal conditions of competition,
thus extending the internal market to the EEA EFTA States™. This is ensured
through the incorporation of EEA relevant EU acts into the EEA Agreement, and
the uniform interpretation and application of such rules throughout the EEA®.
So, the homogeneity which means that, within the EEA’s functional scope,
EFTA and EU Member States have to comply with the same obligations, is the
main objective of the EEA Agreement and an essential element of an effective
and well-functioning EEA™.

The EEA which entered into force on 1 January 1994 extended access to
the EU’s internal market to the EFTA Member States, covering the four free-
doms, i.e. the free movement of goods, services, persons and capital, as well as

2! Communication from the Commission to the Council and the European Parliament, Wider
Europe — Neighbourhood: A New Framework for Relations with Our Eastern and Southern
Neighbours, COM(2003) 104 final, p. 15.

2 Agreement on the European Economic Area, OJ L 1, 3.01.1994.

3 Case C-452/01, Margarethe Ospelt and Schlissle Weissenberg Familienstiftung,
EU:C:2003:493, point 29.

24 Article 105(1) EEA.

 For further information see: The Basic Features of the EEA Agreement, available
at: http://www.efta.int/eea/eea-agreement/eea-basic-features [last accessed 1.6.2017];
The Two-pillar Structure of the EEA Agreement — Surveillance and Judicial Control,
available at: http://www.efta.int/media/documents/eea/16-531-the-two-pillar-structure-
surveillance-and-judicial-control.pdf [last accessed 1.6.2017]; How an EU Act Becomes
an EEA Act and the Need for Adaptations, available at: http://www.efta.int/media/
documents/eea/1113623-How-EU-acts-become-EEA-acts.pdf]last accessed 1.6.2017].

26 C. Frommelt, Differentiated Integration in the European Economic Area. What Lessons Can
Be Drawn for the European Neighbourhood Policy?, [in:] S. Gstohl (ed.), The European
Neighbourhood Policy in a Comparative Perspective. Models, Challenges, Lessons, Routledge,
2016, p. 34.
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competition and state aid rules, but also the following horizontal policies: con-
sumer protection, company law, environment, social policy, statistics>’. In addi-
tion, the EEA Agreement provides for cooperation in several flanking policies
such as research and technological development, education, training and youth,
employment, tourism, culture, civil protection, enterprise, entrepreneurship and
small and medium-sized enterprises. The EEA Agreement guarantees equal
rights and obligations within the internal market for citizens and economic op-
erators in the EEA. However, the EEA does not cover specific sectors of coop-
eration which are crucial to the ENP countries: the common agricultural policy,
fisheries, transport, regional policy, the customs union; the common trade pol-
icy; the common foreign and security policy; justice and home affairs (the EEA
EFTA States are however part of the Schengen area); direct and indirect taxa-
tion; or economic and monetary union.

The institutional framework of the EEA consists of two pillars and is thus
often referred to as a «two-pillar structure». The EU and its institutions consti-
tute one pillar (EU bodies), while the EEA EFTA States and their institutions
constitute the other pillar (EEA EFTA bodies), mirroring those of the EU. Be-
tween these two pillars, a number of joint bodies have been established™.
Through these joint bodies, the EEA States jointly implement and develop the
EEA Agreement. The two-pillar structure is necessary because the EEA EFTA
States have not transferred any legislative competences to the EU or to the joint
EEA bodies. In addition, the EEA EFTA States are also, as a general rule, con-
stitutionally unable to accept binding decisions made by EU institutions directly.
In order to apply to the EEA EFTA States, certain competences and tasks which
are carried out by bodies in the EU pillar have to be conferred upon bodies in the
EFTA npillar. That is why, pursuant to Article 108 EEA, the EEA EFTA States
established the EFTA Surveillance Authority and the EFTA Court. The EFTA
Surveillance Authority has been granted competences that correspond to those of
the European Commission as regards surveillance”. The two institutions oversee
the application of the same laws in different parts of the EEA. There is close
contact and cooperation between the European Commission and the EFTA Sur-
veillance Authority to ensure uniform surveillance and application of EEA law
throughout the EEA*. The EFTA Surveillance Authority ensures that the EEA
EFTA States respect their obligations under the EEA Agreement. It can investi-
gate possible infringements of EEA law, either on its own initiative or on the

7S, Lavenex, F. Schimmelfennig, EU Rules beyond EU Borders: Theorizing External Gov-
ernance in European Politics, «Journal of European Public Policy» 2009, 16(6), p. 791-812.

28 European Economic Area, The Two-Pillar Structure of the EEA Agreement — Incorporation
of New EU Acts, available at: http://www.efta.int/sites/default/files/documents/eea/16-532-the-
two-pillar-structure-incorporation-of-new-eu-acts.pdf [last accessed 8.6.2017].

* Articles 109 and 110 EEA.

* Articles 105 and 109 EEA.
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basis of complaints®’. The EFTA Court has been granted competences mirroring
those of the Court of Justice of the European Union (CJEU) and is responsible
for the judicial control of the EEA EFTA States. This two-pillar system of sur-
veillance and judicial control was endorsed by the CJEU in its Opinion 1/92 and
later reaffirmed in the Judgment of the General Court of the European Union in
the Opel Austria case’. The EFTA Court is competent to deal with infringement
actions brought by the EFTA Surveillance Authority against an EEA EFTA
State with regard to the implementation, application or interpretation of EEA
law. Furthermore, it hears appeals against decisions taken by the EFTA Surveil-
lance Authority and gives advisory opinions to courts in the EEA EFTA States
on the interpretation of the EEA Agreement. The Court also has jurisdiction to
settle disputes between two or more EEA EFTA States regarding the interpreta-
tion or application of the EEA Agreement™ Accordingly, the jurisdiction of the
EFTA Court largely corresponds to the jurisdiction of the CJEU.

The EEA is not a customs union, but represents more than the free trade
area and less than the internal market which was built on the basis of two pillars:
the European Community and the strengthened cooperation with the EFTA
Member States®. In 2002, the President of the European Commission R. Prodi
suggested that it was «worth seeing what we could learn from the way the EEA
was set up and then using this experience as a model for integrated relations with
our neighbours»*®. Next, in 2003 the European Commission proclaimed that the
long term objective is «to move towards an arrangement whereby the union’s
relations with the neighbouring countries ultimately resemble the close political
and economic links currently enjoyed with the EEA»’’. Also the European Par-
liament, in the context of the ENP recent review, called «to develop proposals
for cooperation with willing European Neighbours based on the model of the
European Economic Area, which could constitute a further step in their Euro-

*! Article 109 EEA.

32 Opinion 1/92, Draft agreement between the Community, on the one hand, and the countries
of the European Free Trade Association, on the other, relating to the creation of the European
Economic Area, EU:C:1992:189 and Case T-115/94, Opel Austria GmbH v Council of the Euro-
pean Union, EU:T:1998:166, point 108.

33 Article 108(2) EEA.

** Articles 105 and 106 EEA.

35S, GstShl, Mapping the European Union’s Neighbourhood Relations. The European Economic
Area as a «Prototypey for the Integration of the EU Neighbours, [in:] S. Gstohl (ed.), The European
Neighbourhood Policy in a Comparative Perspective. Models, Challenges, Lessons, Routledge, 2016,
p- 15; J. Pelkmans, P. Bohler, The EEA Review and Liechtenstein’s Integration Strategy, Brussels,
Centre for European Policy Studies, 13.03.2013, available at: https://www.ceps.eu/publications/eea-
review-and-liechtenstein%E2%80%99s-integration-strategy [last accessed 10.6.2017].

R, Prodi, 4 Wider Europe — A proximity policy as a key to stability, Speech/02/612, Sixth
ECSA — World Conference, Brussels, 5-6 December 2002, available at: http://europa.eu/rapid/
press-release SPEECH-02-619 en.htm [last accessed 15.6.2018].

37 European Commission, Communication from the Commission to the Council and the Euro-
pean Parliament, Wider Europe,supra note at p. 11.
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pean perspective, be based on enhanced inclusion in the EU area in terms of
freedoms and full integration within the common market, and also include closer
cooperation in common foreign and security policy (CEFSP)»**. Moreover, the
Council in its conclusions on a homogeneous extended single market and EU
relations with Non-EU Western European countries adopted on 16 December
2014 acknowledged «the key role played by the EEA Agreement throughout last
20 years in the advancing economic relations and internal market integration
between the EU and the EEA EFTA States»". The Council also noted «the EEA
Agreement has continued to function in a satisfactory manner»™. Generally
speaking, the recent evaluation matches positive assessment of the EEA*", that is
why we can say that so far, this form of external differentiated integration can be
treated as the best model of EU cooperation with third states.

To sum up, the EEA is a highly complex model of external differentiated
integration, that cannot be a «prototype» for cooperation between the EU and
neighbouring countries within the ENP for several reasons®”. The differences
between the ENP and the EEA are manifold, in particular with regard to the
partners, policies, and institutions®. First, the EFTA states are small, rich and
highly industrialised democracies with a common intergovernmental organisa-
tion. In contrast, the ENP partner countries, are politically and economically
very heterogeneous and with the exception of Israel noticeably below the EU
average in terms of GDP per capita or the degree of democratisation*. Second,
the EEA Agreement is the legal basis for relations between the EU and very ho-
mogeneous countries, which covers the four freedoms, as well as horizontal
policies (e.g. environment, social policy, statistics and company law) and «flank-
ing» policies (e.g. education, research and development cooperation).However,
some policies are excluded from this model, that are crucial for the ENP partner
countries, e.g. the common agricultural, fisheries, transport, regional policy, jus-
tice and home affairs, economic and monetary policy and financial assistance.

3% European Parliament Resolution of 9 July 2015 on the review of the European Neighbour-
hood Policy (2015/2002(INI)), Strasbourg 9 July 2015.

39 Council conclusions on a homogeneous extended single market and EU relations with Non-EU
Western European countries, Brussels, 16 December 2014, available at:
http://www.consilium.europa.eu/pl/press/press-releases/2016/12/13-conclusions-homogeneous-extended-
single-market/ [last accessed 11.6.2018].

0 Ibidem, p. 8.

*'EFTA, 56™ Annual Report of the European Free Trade Association, 2016, available at:
http://www.efta.int/sites/default/files/publications/annual-report/annual-report-2016.pdf [last accessed
11.6.2018].

“2D. Leuffen, B. Rittberger, F. Schimmelfennig, Differentiated Integration: Explaining Varia-
tion in the European Union, Palgrave Macmillan, 2013.

# U. Sverdrup, Modes of Association to the EU: The EEA as a Model?, [in:] H. Hoibraaten,
J. Hille (eds.), Northern Europe and the Future of the EU — Nordeuropa und die Zukunft der EU,
Berlin 2011, p. 131-142.

*S. Gstohl, 4 Neighbourhood Economic Community..., supra note at p. 13.
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Thirdly, the EEA attempts to ensure a homogenous common market and uniform
application of the acquis, the ENP aims at differentiation and tailor-made coop-
eration. Fourthly, the ENP countries do not have the administrative capacity to
efficiently manage the obligations set out by the EEA Agreement. Finally, in
contrast to the ENP Action Plans which are bilateral, political and soft law
documents, cooperation within the EEA is multilateral and based on legally
binding acts. On the EFTA side, surveillance and enforcement are carried out by
the EFTA Surveillance Authority and the EFTA Court of Justice. Unlike the
PCAs and EMAAs, the EEA Agreement does not contain a human rights clause
and there is no political conditionality in EU-EFTA relations™.

As a result, the construction of an EEA-like NEA looks rather unlikely
and direct comparison between the ENP as a political concept and the EEA as a
legal instrument makes a little sense. However, the EEA Agreement is a possible
model for a legal basis which could connect the EU with its neighbours within
the ENP in the future*. However, it is more likely that over time differentiation
between the sixteen ENP partner countries will increase and the EU will have to
recognise that not all partners aspire to EU rules and standards, but the ENP will
have to reflect the wishes of each country concerning the nature and focus of its
partnership with the EU. There is no doubt that in time more tailor-made and
differentiated partnerships between the EU and each of its neighbouring partners
will be established to reflect different ambitions, abilities and interests of all in-
volved. There is a high possibility that different patterns of relations will be es-
tablished and developed, allowing a greater sense of ownership by both sides*’.

Conclusions

The ENP links partner countries with the EU’s internal market and its social and
economic model «in order to establish an area of prosperity»™. The partner
countries are encouraged to adopt policies which promote economic growth, the
business environment and investment, and reduce the differences in develop-

* K. Holzinger, F. Schimmelfennig, Differentiated Integration in the European Union: Many
Concepts, Sparse Theory, Few Data, «Journal of European Public Policy» 2012, 19(2), 2012,
p. 292-305.

4 G. Baur, Who Can Join the European Economic Area?, [in:] S. Gstohl (ed.), The European
Neighbourhood Policy in a Comparative Perspective. Models, Challenges, Lessons, Routledge,
2016, p.65.

47 F. Schimmelfennig, D. Leuffen, B. Rittberger, The European Union as a System of Differen-
tiated Integration: Interdependence, Politicization and Differentiation, «Working Paper», Issue
137, 2014, p. 19-20.

* Article 8 TEU which provides «The Union shall develop a special relationship with
neighbouring countries, aiming to establish an area of prosperity and good neighbourliness,
founded on the values of the Union and characterised by close and peaceful relations based on
cooperationy, Consolidated versions of the Treaty on European Union...
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ment between regions. Moreover, the ENP provides for political dialogue for
macroeconomic reforms, employment and social affairs and the creation of the
DCFTA should be encouraged to strengthen trade ties between the EU and its
neighbours.Prosperity as an ENP objective is connected with economic reform,
the transition to a market economy, and economy integration. Increased prosper-
ity in the neighbourhood region is also in the EU’s interest because it is a key to
stabilising and strengthening neighbouring countries’ ability to tackle some of
the challenges that are also a concern to the EU — from migratory flows, to radi-
calisation, social instability and the urgent need to provide positive perspectives
for growing and predominantly young populations®™. This is the main reason
why, in the longer term, the EU will take action toward the establishment of the
NEA with its neighbours within the framework of the ENP. It will be based on
the new type of Association Agreements which will comprise DCFTAs negoti-
ated with each partner country that is a member of the WTO. The DCFTA’s
main objective is not however the creation of a homogeneous economic area but,
on the contrary, to establish far reaching differentiated market access in order to
take account of each partner country’s economic circumstances. So, the NEA
will be established and will operate on completely different rules than the EEA.
In this case, the EEA may be only a «prototype» for such cooperation. The NEA
will be based on the DCFTAs which present a new form of legal cooperation
between the EU and neighbouring countries with the main objective of creating
deep and comprehensive free trade areas between the Parties, including meas-
ures to reduce non-tariff barriers through regulatory convergence. The DCFTA’s
will cover substantially all trade in goods and services between the EU and the
ENP partner as well as strong legally binding provisions on the implementation
of trade and economic regulatory issues. Moreover, the DCFTA’s will include
such provisions relating to the application of shared regulatory frameworks, im-
proved market access for goods and services among ENP partners, and appropri-
ate institutional arrangements such as dispute settlement mechanisms.
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Dazac do utworzenia Sasiedzkiego Obszaru Gospodarczego —
wzmochiona wspoétpraca handlowa pomiedzy Unig Europejska
a panstwami sasiedzkimi w ramach Europejskiej Polityki
Sasiedztwa

Streszczenie
Dla wigkszosci panstw sasiedzkich, z wyjatkiem Izraela, Unia Europejska (UE) jest naj-

wazniejszym partnerem handlowym, z tego powodu dostep do unijnego rynku wew-
netrznego jest dla tych panstw kluczowym zagadnieniem, ktory w perspektywie dtugo-
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terminowej moze pomoc w realizacji jednego z celow ustanowionej w 2004 r. Europej-
skiej Polityki Sasiedztwa (EPS), jakim jest wzrost dobrobytu i likwidacja ubdstwa. Z
tego powodu w postanowieniach przyjetego 8 XI 2015 r. komunikatu mozemy przeczy-
ta¢, iz UE i panstw sasiedzkie postanowity, iz stopniowo nalezy dazy¢ do utworzenie
sasiedzkiego obszaru gospodarczego. Zasadnicze natomiast pytania, ktore nalezy sobie
postawi¢ i sprobowa¢ udzieli¢ odpowiedzi brzmia: w jaki sposob ten obszar ma powstac
oraz jakie bgda w jego ramach zasady i mechanizmy wspotpracy?

Szczegbdtowa analiza komunikatu wskazuje, iz sasiedzki obszar gospodarczy ma
powstac i funkcjonowaé w oparciu o zawarte z panstwami sasiedzkimi umowy ustana-
wiajace poglebiong i kompleksows strefe wolnego handlu (DCFTA). Umowy takie zo-
staly podpisane w dniu 27 VI 2014 r. z Gruzja, Moldawia i Ukraing, a 24 XI 2017 r. z
Armenia. Natomiast, w dniu 14 XII 2011 r. Rada upowaznita Komisj¢ Europejska do
rozpoczgcia dwustronnych negocjacji z Egiptem, Jordania, Marokiem i Tunezja. Poprzez
utworzeniec DCFTA ma nastapi¢ intensyfikacja wzajemnej wspotpracy handlowej;
wzrost inwestycji bezposrednich; poprawa klimatu inwestycyjnego; poprawa, jakosci
produktow i ustug oraz zwigkszenie konkurencyjnosci gospodarek panstw sasiedzkich.
Widoczna jest zatem zmiana podej$cia UE w stosunku do jej sasiadow, wynikajac z fak-
tu, iz panstwom tym UE nie zaproponowata ustanowienia «zwyktej» strefy wolnego
handlu, ale poglebiong i kompleksowa strefg wolnego handlu. Podpisane Porozumienia
ustanawiajace DCFTA obejmuja o wiele szerszy, niz dotychczas, wynikajacy z unijnej
praktyki tworzenia stref wolnego handlu, zakres przedmiotowy wspolpracy. Widoczne
sq pomigdzy nimi zarowno podobienstwa, jak i zasadnicze réznice. Do pierwszych nale-
zy zaliczy¢: liberalizacj¢ handlu na skutek zniesienia taryf celnych importowych i eks-
portowych oraz optat o podobnych skutkach na towary wyprodukowane w UE i w kra-
jach partnerskich; zniesienie barier technicznych w handlu oraz ograniczen dla importu z
wyjatkiem tych, ktoére dozwolone sa przez WTO oraz postanowienia dotyczace: konku-
rencji, ochrony wtasnosci intelektualnej, wspotpracy sanitarnej i fitosanitarnej oraz ptat-
nosci biezacych i przeptywu kapitalu. Do zasadniczych réznic natomiast naleza: stop-
niowe przyjecie przez kraje partnerskie acquis de [’'Union w obszarze handlu i gospo-
darki, w tym réwniez handlu ustugami; zapewnienie takich samych warunkow dla pro-
wadzenia dzialalno$ci gospodarczej dla podmiotéw gospodarczych pochodzacych z kra-
jow partnerskich i UE; wspotpracg w obszarach cet i ulatwien handlowych; wspotprace
w sektorze energetycznym; uczestnictwo krajow partnerskich w niektérych agencjach i
programach UE; postanowienia dotyczace: handlu i zrownowazonego rozwoju, zamo-
wien publicznych, utworzenie komitetow eksperckich oraz foré6w dialogu, dotyczacych
poszczegodlnych obszardéw wspotpracy uregulowanych w postanowieniach porozumienia
ustanawiajacego DCFTA, np. wspotpracy sektorowej, zrownowazonego rozwoju, norm
sanitarnych i fitosanitarnych itp. oraz wprowadzenia nowych procedur rozwigzywania
sporow handlowych, ktére sa podobne do mechanizmu rozstrzygania sporéw na forum
Swiatowej Organizacji Handlu.

Najnowszej generacji umowy stowarzyszeniowe zawarte z panstwami Europy
Wschodniej i Kaukazu Poludniowego oraz negocjowane z panstwami basenu Morza
Srédziemnego, naleza do najnowszej generacji umoéw stowarzyszeniowych, ktérych ce-
cha jest ustanowienie bliskich, wzmocnionych i poglebionych relacji pomigdzy strona-
mi, okre$lanych w literaturze, jako tzw. «integration-oriented agreementsy. Umowe
charakteryzuja trzy cechy: po pierwsze, bardzo szeroki zakres przedmiotowy wspotpracy
pomigdzy stronami; po drugie, ztozonos¢, ktéra odnosi si¢ do wysokiego poziomu ambi-
cji wzajemnej wspotpracy, gdyz celem umowy jest integracja gospodarcza krajow sto-
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warzyszonych z unijnym rynkiem wewngtrznym poprzez ustanowienie DCFTA, ktora
jak przedstawiono powyzej wymaga podjgcia szerokich dziatan krajowych majacych na
celu zblizenie ustawodawstwa wewngtrznego do prawa UE i stworzenie mechanizmow
zabezpieczajacych jednolita ich interpretacjg i efektywna implementacj¢ oraz po trzecie,
warunkowos¢, ktora zawarta zostala w preambule, w ktorej mozemy przeczytac, iz
«stowarzyszenie polityczne i1 integracja gospodarcza panstw sasiedzkich z UE beda zale-
zaty od postgpow w jego implementacji, a takze osiagni¢¢ w zapewnianiu poszanowania
wspolnych wartosci oraz postgpdw w osiaganiu zblizenia do UE pod wzgledem poli-
tycznym, gospodarczym i prawnymp.

Stowa kluczowe: sasiedzki obszar gospodarczy, Europejska Polityka Sasiedztwa, pogle-
biona i kompleksowa strefa wolnego handlu

Appiana Kaniuka-Mikonanuumk
BpounaBcbkuii yHiBepcUTeT

ToprosenbHa cniBnpaus Mix €C Ta napTHepCbKUMMU KpaiHaMu
y Mexax €EBponencbKOi NOMITUKM CYCiACTBa Ha LNAXY
0o yTBopeHHsA EKOHOMiYHOI 30HM KpaiH-cyciaiB

AHoTauin

Jlst GiTbIocTi Kpail, Mo BXOAATH 10 €BPOIEHCHKOI IMONITHKH CYCiICTBA, 32 BHHATKOM
I3paimo, came E€sponeliceknii Coro3 (€C) € HaWBOKIMBIIIAM TOPTOBEITHLHUM
MIapTHEPOM, a TOMY JOCTYII JI0 BHYTPIIIHBOTO €BPOCOIO3HOTO PHHKY JIS 3raIaHUX KpaiH
€ KJIIOYOBMM ITUTAaHHAM, KOTPE B JOBrOTEPMIHOBIHl HEPCIEKTHBI MOXE JIONOMOITH B
peaii3alii 0IHOTO i3 TOJOBHUX IyHKTIB MeTH, Bu3HaueHOi 2004 poxy €BporeichKoro
nomitukoro cycinctsa (€T1C), a came: 3pocTanHs 100poOyTy Ta 60opoThba 3 OiHICTIO.
[puiiasta nocranoBa €C i cycincekumu kpainamu 8.11.2015 poky 30kpema gekiapye,
1110 Tpeba MOeTaHO PyXaTHCs O YTBOPEHHS €KOHOMIYHOT 30HM KpaiH-CycifiB. 3 1bOro
NPUBOAY BUHMKAE CYTTEBE NMUTAHHSI, sKe Tpeba 3aaTh coOi KOXKHIM KpaiHi: sIK Mae
CTBOPUTHCS TaKa 30Ha 1 Ikl OCHOBHU Ta MEXaHi3MH CITIBIIpaIli JSTUMYTh Yy ii Mexax?
JeranpHuii aHaii3 MOBIIOMIIEHHS Jla€ MiJACTaBH CTBEPAWTH, 110 EKoHOMIYHA 30HA
KpaiH-CcyciJliB TOBMHHA BUHMKHYTH 1 (DYHKLIOHYBaTH Ha MiJCTaBl MANUCAHUX Yo 3i
CYCIICBKIMH KpaiHaMu, M0 TependadaTHMyTh MOTJIMOJIEHY Ta KOMIUIEKCHY cdepy
BimpHOI Topriimi (DCFTA). Taki yromm Oymm mpuiiasati 27.06.2014 p. 3 I'pysiero,
MonpoBoro Ta Ykpainoro, a 24.11.2017 p. — i3 Bipmeniero. Hatomicts, 14.12.2011 p.
Pama ynoBHoBaxkmna €Bponeiicbky Komicito posmodaTw JBOCTOPOHHI IEPETOBOPH 3
€runrom, Moppaniero, Mapokko i Tymicom. Uepe3 yrBopenns DCFTA mnosunHe
HACTaTH TIOXKBABJICHHA B3a€EMHOI TOPTOBENBHOI CIIIBIpAIll; 3POCTaHHS IPAMHUX
IHBECTHIIIN; TTOKPANICHHS 1HBECTHUIIIHHOTO KIIMaTy; MOKPAIICHHs SKOCTI MPOJYKTIB Ta
MOCIIYT, @ TaKOX 301IbIIEHHS KOHKYPEHTO3JaTHOCTI EKOHOMIK CYCIIChKHX KpaiH. OTxe,
MO)KHA 3ayBa)XUTH ITOMITHY 3MiHy nigxoay €C 1mo10 CBOiX CyCiIiB, 3BayKaro4M Ha (axT,
mo TiM Kpainam €C He 3anpoIrOHYBaB BCTaHOBIICHHS «3BHYAaHHOI» cdepH BLIBHOI
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TOPTiBIi, & TUIBKU TMOTIHOJEHY Ta KOMIUICKCHY 30HY BiIbHOI TopriBm. [Timmucamnmii
Horogip mpo BcranorieHHss DCFTA nepen6avae 3HaYHO MIMPINUH, HIX JIOCI, Macmrad
IPEJIMETHOI CHIBMpali, 1110 BUHUKAE 3 €BPOCOIO3HOT IPAKTUKN TBOPEHHS 30HH BIJIBHOI
toprisii. [ToMiTHIME € MK HUMH 1 nogiOHOCTI, 1 po30ikHOCTI. Jlo Kareropii meprmx
BapTO BimHecTH: Ji0epalizallifo TOPTiBNI LUIIXOM JIIKBigalii MHUTHUX TapudiB Ha
eKCIIOPT Ta IMIIOPT, a TaKoX IMOMIOHMX OIUIaT 3a ToBapw, mo BupoOneni B €C Ta B
MAapTHEPCHKUX KpaiHax; JIKBiJalis TEXHIYHUX MEPEIIKO/ Yy TOPIiBii Ta 0OMEXeHb JUIs
IMIOPTY, 32 BHHSATKOM THX, KOTpi € mo3BojeHi WTO Ta mOCTaHOBH, IO TOPKAIOTHCS
KOHKYpEHIIi{, OXOpPOHM IHTENEKTyaJbHOI BIACHOCTI, CIIBOpaIli B CaHITapHIA Ta
¢itocaniTapHiil cdepax; MOTOYHMX oOIUIaTax Ta oO0Iry Kamitaxy. 1o TpHUHIMIIOBUX
BIAMIHHOCTEH HalexaTb: IOETallHe NPUIHATTA NapTHEPCHKUMH KpaiHaMH dacquis de
[’Union y cdepi TOpriBmi Ta €KOHOMIKH, B TOMY YHCIi TaKOX TOPTIBII MOCIYTaMH;
3a0e3neyeHHs piBHUX YMOB JUIA BEICHHS EKOHOMIYHOI JisTIBHOCTI Cy0 €KTam
TOCIOJIapIOBaHHs 13 TNapTHEpChKUX KpaiH Ta €C; cmiBmpamo y cdepi mura Ta
TOPrOBENbHUX TIJIBr; CHIBIPAlI0 B €HEPreTUYHOMY CEKTOpi; Yy4acTh NapTHEPCHKUX
KpaiH y JesKuX opraHizamisx Ta mporpamax €C; MocTaHOBM Ha IIpeJMET: TOPTiBii Ta
CTaJIOrO PO3BUTKY, JA€PKABHUX 3aKyIiBeJb, YTBOPEHHS EKCIIEPTCHKUX KOMITETIB, a TAKOXK
¢dopyMiB miajory, BIZIHOCHO KOHKpETHHUX cdep cHiBmpaimi, IO PEryIoThCs
nonokeHHsiMu DCFTA, Hanpukiiaz, criBripai CeKTOpiB, CTaJoro pO3BUTKY, CaHITAPHUX
Ta (QiTOCaHITAPHUX HOPM 1 T. A., a TAKOXK YIPOBAPKEHHS HOBHX MEXaHI3MiB BHpIIICHHS
TOPTOBENFHUX CIOPIB, 32 aHAJOTIEI0 MO MPOIEAYPH BHPINICHHS CYyNEpedHOCTeH Ha
¢dopymi CBiTOBO{ Opraizarii TOPTiBIIi.

Yroau mpo acoriariiro HOBoi XBHJIi, IO MiANMUCcaHi 3 nep>kaBamMu CxigHoi €Bpornu Ta
[liBgennoro KaBkasy, sik i Ti, mo B mporeci miaroroBku 3i Cepea3eMHOMOPCHKIMHU
KpaiHaMM HaJie)kaTh JI0 yroJl IO acolialnilo HaiHOBILIOTO THILY, XapaKTEPHOIO PHCOI0
KOTPUX € BCTAHOBJICHHS OJM3bKUX Ta MOIMMOJEHHX BIJHOCHH IIOMDX CTOPOHaMH, IO
kBaniikyeTbes y daxoBiit Jiteparypi sKk: «integration-orientedagreementsy. 1ifi yroxi
BJIACTHMBI TPH PHCH: IIO-TIEpIle, Jy)Ke IIMPOKUH Jiarna3oH HpeIMeTHOI CIiBHpali Mix
CTOpOHAaMHU; TO-JpYTe, CKIIaJHICTh, 110 BUHUKAE 3 BUCOKOTO PIBHS OYIKYBaHb i3 B3a€EMHOT
CHIBIIpalli, OCKUILKM METOIO YTO/IM € EKOHOMIYHA 1HTerpallist aCOIIHOBaHNX KpaiH-4JIeHIB
i3 €BPOCOIO3HUM BHYTPIIIHIM prHKOM nurixoM BcraHoBiIeHHS DCFTA. A BoHa, sK BuUIe
Oymno 3rajjaHo, BUMarae akTUBI3amii MUPOKKUX JiM y KpaiHi, MalodYl Ha METi 30JIMKSHHS
BHYTPIITHBOTO 3aKOHOAABCTBA 110 mpaBa €C i CTBOPEHHS MEXaHI3MiB, SIKi TapaHTyBaTHMYTh
OTHOCTalHY X iHTepHpeTamnifo Ta epeKTHBHY IMIUIEMEHTAIli0; TO-TPETE, YMOBHICTB, sIKa
3aKimazieHa B TpeaMOyii, B SKili 30KpeMa MIeThCs, M0 «IIOJITHYHA acoIliamis Ta
eKOHOMIYHa iHTerparis cyciicbkux Kpain 3 €C 3amexaTruMme BiI MPOCYHEHHS KpPOKiB
Horo iMIuleMeHTalii, a TakoX 3700yTKiB y 3a0e3nedeHHi JOTPUMaHHS CIUIbHHX
LIHHOCTEH Ta NOCTYMy Ha NULIXY 30ikeHHs 1o €C y npu3Mi MOJIITHKH, EKOHOMIKH Ta
paBay.

KarouoBi cinoBa: ExoHomiuHa 30Ha KpaiH-cyciniB, €Bporneiicbka IOJIITHKA CYCiJICTBa,
roriOIeHa Ta KOMIUICKCHA 30Ha BIJIBHOT TOPTiBII
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